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Foreword  
 
In the spring of 1978 Dr. Alex B. Morrison, then Assistant Deputy Minister, Health Protection 
Branch (HPB), was advised that the Government was prepared to make a major shift in 
cannabis control policy.  Before taking that step, however, the responsible Cabinet Ministers, led 
by the Minister of Health, required a thorough briefing on cannabis and the legal issues and 
options surrounding its control in Canada.  At that time I was a Policy Analyst in HPB's Planning 
and Evaluation Directorate.  I had also served as Special Assistant and Editor to the Le Dain 
Commission of Inquiry Into the Non-Medical Use of Drugs (1969-1973).  Dr. Morrison called me 
to his office and explained the Government's desire to address cannabis policy.  By the end of 
our meeting I was given carte blanche to assemble a team of leading researchers in drug 
pharmacology, epidemiology, the law and law enforcement and to coordinate the preparation of 
a briefing document.  That I did, and this Cabinet Discussion Paper is the culmination of that 
team's efforts. 
 
The key members of the research team and the drafters of this Discussion Paper were also 
former members of the staff of the Le Dain Commission:  Ralph D. Miller, Ph.D., was the 
Commission's Director of Research; Mel Green, L.L.B., a Research Associate; Prof. Judith 
Blackwell of Brock University, a Senior Research Assistant; and Prof. Robert Soloman of the 
University of Western Ontario Law School, a Contract Researcher.  Dr. Leo E. Hollister of the 
Veterans Administration Hospital, Palo Alto, California and Patricia Erickson, Senior Scientist, 
Addiction Research Foundation of Ontario were among other noted specialists who contributed 
background research for the paper. 
 
For the past thirty years the federal Government has been telling the Canadian public that it has 
taken steps to prevent imprisonment and the imposition of criminal records for persons tried for 
possession of small amounts of cannabis. This it has never done — not even with the special 
cannabis provisions of the Controlled Drugs and Substances Act enacted last year. Every 
person prosecuted for cannabis possession today faces the possibility of imprisonment and will 
definitely have a criminal record for the offence, regardless of the amount involved or the 
sentence imposed — a criminal record that will be entered, even if for a limited time, on the 
RCMP's automated information retrieval system (CPIC) and that will, therefore, be accessible to 
public and private organizations in Canada and officials of the United States and other allied 
states. 
 
The cannabis control policy debate in this country remains wide open; and for that reason this 
Discussion Paper is as relevant today as it was when written 20 years ago.  It provides a 
thorough analysis of the major health and safety issues related to cannabis, one that has not 
altered substantially in the intervening years.  In terms of the breadth and depth of its 
examination of the legislative options available to the federal and provincial Governments, there 
is nothing on the Canadian scene to compare to it.  It is an excellent starting point for anyone 
wanting to take a serious look at where we can go from here.  
 
I obtained a copy of this briefing paper through the Access to Information Act in January of this 
year and am pleased to have had a hand in sharing it with you through the good offices of the 
Canadian Foundation on Drug Policy.  
 
Mike Bryan 
Richmond, British Columbia 
October 2,  1998 



mbryan@direct.ca 
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 Part 1  – General Introduction  
 
Cannabis control policy has been a source of contentious debate for more than a 
decade.  In order to resolve some of the outstanding issues, the Health Protection 
Branch of Health and Welfare Canada has recently undertaken a systematic review of 
the medical, social-scientific and legal aspects of cannabis use.  Based on these data 
and a comparative examination of control programs in some other jurisdictions, a broad 
spectrum of control options has been articulated.  These legislative alternatives, which 
range from the current provisions of the Narcotic Control Act, through various 
“decriminalization”  proposals, to a regulatory model involving authorized retail 
distribution of cannabis, are critically surveyed in this paper.  The results of these 
endeavours should provide government policy advisors and decision-makers with 
sufficient information to evaluate the various options and facilitate their selection of a 
preferred legislative policy. 

 
Part Two – The Global Objectives,  briefly outlines those goals which the Department 
seeks to further in the area of cannabis control.  Part Three – The Empirical Bases of 
Cannabis Control Policy  is founded on the Department-commissioned studies and 
reviews that are currently being completed or edited.  Eventually these background 
materials will be collated as a source book on cannabis.  It is intended that this source 
book will have five major divisions: (1) cannabis use and its effects; (2) sources and 
distribution of cannabis; (3) extent and patterns of use; (4) law and law enforcement; 
and (5) the impact of the present law.  Part Three  reports the major findings and policy 
implications of these background studies in two chapters: Chapter 1 concerns empirical 
evidence regarding cannabis use (health and safety-related effects, epidemiological 
data, and the nature of the market); Chapter 2 details information pertaining to the 
present legislative response to cannabis (including police powers and problems, the 
processing of suspects and information, enforcement statistics, and the financial and 
socio-legal costs of current controls). 
 
Part Four – Legal Issues and Options,  describes the legislative and jurisprudential 
considerations pertinent to any informed discussion of cannabis control policy.  Our 
primary focus is on the available options.  Prior to this, however, a number of factors 
which limit the choices and determine the shape of any legal response to cannabis use 
are outlined.  These include certain normative and legislative design concerns (such as 
clarity, consistency, fairness and proportionality), the international and constitutional 
constraints on the exercise of federal legislative discretion, and the problem of defining 
offences to reflect meaningful behavioural categories.  Eight legislative options are 
subsequently described and critically assessed in fight of the broad policy objectives and 
the aforementioned legal considerations.  
 
The adoption of any reform proposal is unlikely to turn on strictly legal considerations.  
Legal research may indicate the legitimate scope of our response and suggest varying 
legislative re-formulations, but the law must ultimately serve rather than dictate the ends 
of social policy.  With regard to cannabis, social policy is primarily the product of a 
complex mix of broad social objectives, related empirical evidence, and unavoidably 
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political, or electoral, considerations.  This last concern is best left to those who are 
publicly accountable for their decisions.  The second set of issues will be discussed at 
length below.  First, however, it is important to articulate the broad social policy 
objectives that motivate the search for an appropriate legislative response to cannabis 
use. 
  
 
 
 Part 2  – The Global Objectives  
 
Goal definition is a normative exercise which ultimately falls to those who bear political 
responsibility for social policy.  Subject to the possibility of future political refinement, the 
Department's primary goal is to minimize the harms resulting from cannabis use and a 
prohibitory response to such use.  This is a two-pronged objective that addresses both 
those public health concerns arising from current usage patterns and those 
administration of justice concerns that pertain to enforcement practices and the fate of 
offenders.  Two global objectives thus emerge.  The first is to minimize the individual 
risks (chiefly, health hazards to oneself) and social risks (namely, safety risks to others) 
associated with cannabis use.  The second is to minimize the adverse socio-legal 
consequences which result from the application of the criminal law to cannabis-related 
conduct.  This latter objective reflects several fundamental concerns related to the 
operation of any criminal justice system, including fairness, proportionality, institutional 
integrity and administrative efficiency.  These matters are examined in some detail in 
Part Four – Legal Issues and Options.  
 
The two primary objectives may, to a large extent, prove contradictory.  An attempt to 
minimize health and safety risks through rigorous law enforcement will exacerbate the 
current individual and societal costs of enforcement.  Conversely, the minimization of 
enforcement costs (personas, societal and economic) may result in an increase in 
conduct associated with health and safety concerns.  Thus, the maximal attainment of 
both policy objectives requires a compromise or balancing of interests.  The exact point 
at which an acceptable trade-off is effected will depend on the gravity of the harms and 
an evaluative assessment of their relative importance.  The Le Dain Commission, in its 
Final Report, adopted a similar calculus.  In discussing the test to be used in deciding 
what, if any, measures should be taken in response to drug use, the Commission noted 
that: 
 

We must weigh the potential for harm, individual and social, of the 
conduct in question against the harm, individual and social, which 
is caused by the application of the criminal law, and ask ourselves 
whether, on balance, the intervention is justified.  (Le Dain, 
1973:940) 

 
In short, the legislative response must be designed to avoid a situation where the harms 
that flow from our cannabis control policy are greater than those attributable to the 
conduct the policy is intended to curtail. 
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 Part 3  – The Empirical Bases of Cannabis Control Policy  
 
A meaningful discussion of cannabis policy must be founded on reliable information as 
to the effects of the drug, the epidemiology of its use, and the institutional characteristics 
and socio-legal consequences of our present control regime. These matters are 
addressed in the following subsections: Chapter 1 surveys the available evidence 
regarding the correlates of cannabis use, while Chapter 2 summarizes the data 
pertaining to our current legislative response.  
 
 
1.  EMPIRICAL EVIDENCE REGARDING CANNABIS USE 
 
Cannabis sativa is an herbaceous annual plant which grows as a weed or is cultivated 
throughout the tropical and temperate areas of the globe; it is commonly referred to as 
“ Indian Hemp.”  Marijuana consists of the crushed leaves and often small twigs or flower 
tops and is usually smoked, either by itself or mixed with tobacco.  Hashish, which is 
generally more potent, is the resin of the plant which has been squeezed or scraped 
from the leaves or flowering tops.  It is sometimes eaten, but usually smoked in a pipe or 
sprinkled on tobacco and rolled into a cigarette.  Hash oil, an extract of the resin, is 
mixed with tobacco or low-grade marijuana to be smoked, or smeared on cigarette 
papers to be used in the manufacture of “ joints.”   The pharmacological effects of 
cannabis are due primarily to 1-∆9-tetrahydrocannabinol (THC) and certain related 
metabolites. 
 
In the following section we canvass the major findings of our background studies and 
literature reviews of the use of cannabis.  This survey includes discussions of: (a) health 
concerns; (b) safety concerns; (c) the cannabis market; (d) extent of use; and (e) 
patterns of use. 
 
Health Concerns  
 
One of the major areas of concern surrounding cannabis pertains to its physiological 
and psychological effects, especially under conditions of heavy or prolonged use.  
Unfortunately, several important hypotheses have only begun to be explored, the 
scientific literature is riddled with inconsistent, methodologically questionable and 
unreplicated research, and North American-based long-term studies have yet to 
commence.  Further, in some areas the proponents and opponents of cannabis law 
reform are locked in a prolonged and unproductive debate as to the meaning, 
significance and epidemiological implications of reported effects.  As Griffith Edwards 
(1974:8) has commented: “ in this polarized situation, objectivity becomes the casualty.”  
 
For the past decade, however, there has been an intensive international effort to 
determine what, if any, biomedical liabilities result from the use of cannabis.  There 
remains much to be learned, but a considerable body of reliable knowledge of cannabis 
effects — adverse and otherwise — has accumulated.  A review of these materials for 
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the Health Protection Branch has been prepared by Dr. Leo Hollister, a California 
pharmacologist and one of a very small number of universally respected researchers in 
this field.  We have also received advice and assistance in this area, especially as it 
relates to the Canadian context, from Dr. Ralph Miller, former Research Director of the 
Le Dain Commission of Inquiry into the Non-Medical Use of Drugs. 
 
The evidence to date suggests that cannabis is relatively safe, but we must proceed on 
the assumption that it is not a unique drug in having no detrimental effects on health.  
Indeed, there are a number of possible health hazards which must be addressed. 
  
Recent controlled field studies (all of which were conducted outside of North America) 
have generally failed to detect any major health consequences from long-term heavy 
cannabis use, but in certain circumstances the research techniques were too limited and 
the samples too small for accurate epidemiological predictions regarding unusual or 
statistically rare conditions.  If cannabis is at all like alcohol or tobacco in its health 
hazards, broader-based epidemiological studies will be necessary before any final 
conclusions can be reached in certain areas. 
 
Since there is little evidence of any significant health problems caused by moderate use 
of cannabis by normal young adults, attention in this review is placed primarily on 
possible effects of heavy, chronic use, and on use by particular subgroups of Canadian 
society who may have specific susceptibilities to any potential health problems.  
Impairment of psychomotor functioning, and its relationship to the safe operation of 
motor vehicles, is one issue of major importance to public health, but discussion of this 
problem will be deferred to a later section on safety-related concerns associated with 
cannabis use.  First, we will focus on physiological effects.  Later in this section, we will 
deal with the psychological and mental health aspects of cannabis use. 
 
It seems to be generally agreed that the most likely health problem associated with 
cannabis use derives from its most common mode of administration (smoking) and the 
consequent risk of bronchial or pulmonary damage.  It appears that heavy cannabis use 
may have effects similar to tobacco in this regard.  This problem is especially 
exacerbated by the additional risk that some samples of marijuana may be 
contaminated by paraquet, an herbicide which may be extremely toxic when inhaled.  
Consequently, cannabis smoking by persons with impaired pulmonary function appears 
to be hazardous; frequent, chronic use of the drug in this way should be avoided.  
However, at present it is much more difficult to find evidence of clinically important 
pulmonary insufficiency among cannabis smokers than for example, among those who 
regularly smoke tobacco. 
 
Concern about other probable health hazards is primarily focused on particular 
subgroups of society.  The acute effects of cannabis, including increased heart rate and 
other ordinarily minor cardiovascular effects may have deleterious consequences for 
those suffering from arteriosclerosis of the coronary arteries, congestive heart failure or 
other cardiovascular disorders.  Possible effects on the hepatic enzyme system may be 
problematic for persons with preexisting liver disorders. 
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There are other areas where the degree of risk involved in cannabis use is less certain 
than in those discussed above, but nonetheless deserve careful appraisal.  Three of 
these again apply to special population groups: pubescent boys, pregnant women and 
diabetics. 
 
Concern about cannabis use by young boys initially arose from some contradictory 
clinical observations of decreased serum testosterone levels in male cannabis smokers. 
 Experimental studies have been similarly suggestive, but inconsistent.  Although the 
evidence is not clear and its potential significance yet to be determined, the limited 
endocrine changes indicated, although probably of relatively little consequence in adults, 
could be of major importance in the prepubertal male. 
 
Cannabis, like many other drugs, crosses the placental barrier, and although there is no 
demonstrated association between its use during pregnancy and fetal abnormalities, 
such occurrences, if they exist, are likely to be statistically rare and might easily be 
missed.  Use during pregnancy should therefore be discouraged, although, as Dr. 
Hollister has noted, the  “ ...current admonition against using cannabis during pregnancy 
is based more on ignorance than on definite proof of harm.”  
 
It has been suggested that large doses of THC might aggravate diabetes through 
deterioration of glucose tolerance.  Such a relationship has not been clinically 
demonstrated, but the paucity of clinical evidence may be due to the relatively low doses 
commonly consumed by users or to some development of tolerance to this particular 
pharmacologic effect. 
 
Other hypothesized, but so far unresolved, health hazards apply to the cannabis-using 
population as a whole.  Impairment of cell-mediated immune responses has been 
suggested by some studies, but the experimental evidence is inconsistent and greater 
disease susceptibility in cannabis smokers has not been observed. . If such reductions 
do occur, they may well be transient, or so small that the capacity of the body to resist 
challenge is not sufficiently depleted to be cause for concern.  The issue, nonetheless, 
warrants further research.  The controversy over chromosome damage also remains to 
be resolved for cannabis, and, for that matter, a variety of commonly used drugs, 
including aspirin.  In the absence of clinical evidence of harm, the significance of any 
abnormalities which may emerge is doubtful, but current uncertainty will only be 
assuaged by further experimental work.  Similarly, research into the effects of cannabis 
on cell physiology and metabolism has failed, as yet, to provide us with satisfactory 
information on the role of the drug as a potential cause of lung cancer.  Some findings 
suggest that the tars in cannabis smoke might be carcinogenic.  Other cell studies 
indicate that THC might be therapeutically useful in the treatment of malignancies. 
 
In the light of recent research findings, some issues which were once considered 
important do not now seem to warrant particular concern.  An early study which reported 
brain atrophy in cannabis users has not been confirmed by newer and more reliable 
techniques, and epidemiological surveys have been generally unable to find clear 
evidence of impaired brain function in heavy cannabis users.  It also appears unlikely 
that the high lipid solubility of THC implies that sequestered quantities of the drug might 
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be later released in an active form.  Many widely used drugs, including diazepam 
(Valium®)  are highly lipid soluble, but this does not necessarily mean that the drug is 
accumulated in any active form or causes problems as a result of this characteristic per 
se.  However, high lipid solubility, in this case, must be seen as grounds for continued, 
careful observation. 
 
Dr. Hollister has come to the conclusion that “ ... general toxicity studies of cannabis and 
its constituents lead to the inescapable conclusion that it is one of the safest drugs ever 
studied in this way.”  
 
Turning now to the area of mental health and psychological functioning, it has been 
suggested that there might be some risk in the use of cannabis by psychologically 
troubled persons, whose psychiatric problems might be unmasked or aggravated by the 
drug.  Tolerance to the effects of cannabis and definite, although mild, signs of physical 
dependence have been experimentally observed.  These occur at much higher levels of 
consumption than those which characterize typical recreational cannabis use, but we 
cannot ignore the possibility that certain persons may be prone to compulsive use of this 
drug, as with any drug with attractive psychopharmacological characteristics. 
 
One of the most common concerns is that cannabis use may precipitate basic changes 
in the personalties of users, whereby they become less motivated to work or strive for 
success.  This so-called “amotivational syndrome,”  although observed in some young 
people who have become preoccupied with drug-taking and have radically changed or 
abandoned traditional life goals, is difficult to attribute directly to cannabis, especially 
when multiple drug use is present.  In contrast to pharmacological hypotheses regarding 
such occurrences, other researchers have suggested that lack of motivation is really a 
manifestation of concurrent depression for which cannabis may be a self-prescribed 
treatment.  No clear evidence exists for either mechanism, however.  It has also been 
found that family background and relationships, as well as social values, are much. 
stronger predictors of dropping out of college than is drug use.  Participation in the illicit 
drug subculture and “amotivation”  may both be symptomatic of the same underlying 
problem.  It is clearly impossible to ascertain if these lifestyle changes, when they do 
occur, are caused by the pharmacological properties of cannabis. 
 
Whether or not cannabis has the ability to evoke sociopathic, depressive or 
schizophrenic states is highly uncertain, but there is little empirical evidence that this is 
a significant risk.  There is no doubt that, in certain situations, it can produce acute 
anxiety or panic reactions.  Although such transient reactions occur infrequently, if at all, 
in regular users, they are probably the most common adverse psychological effects of 
the drug.  Fortunately, these reactions are rapidly reversible as the effects of the drug 
wane.  Toxic delirium and acute paranoid states, more serious and more rare, are 
similarly self-limiting.  “Flashback”  reactions tend to be mild and require no specific 
treatment.  At the present time, it would appear that psychopathology may predispose 
certain people to problematic cannabis use, rather than being caused by it.  As 
mentioned above, it is reasonable to assume that it might unmask latent psychiatric 
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disorders in those who are particularly vulnerable, but it does not appear that this is a 
significant occurrence in the general population. 
 
Evidence from the available health statistics suggests the limited scope of cannabis-
related psychological problems.  For example, roughly one hundred cases involving 
cannabis are reported each year to the National Poison Control Program, representing 
0.1%-0.2% of all reported poisonings.  Even then, the figure is probably inflated, since 
patient reports are accepted without independent chemical verification.  A 1975 study in 
a Toronto emergency ward indicated that adverse cannabis reactions (chiefly acute 
panic reactions) were concentrated among young, and probably naive, users; less than 
3% of the alcohol and other drug-related emergencies requiring institutional intervention 
involved cannabis.  Similarly, cases involving cannabis constituted less than 4% of all 
1976 “crisis contacts”  at the Calgary Information and Crisis Centre.  This represented 
less than one-tenth of the number of cannabis cases reported there in 1972, despite a 
steady increase in the prevalence of cannabis use during the intervening period. 
While 19% of all psychiatric admissions in Canada are classified as due to “drug 
dependence”  by the Mental Health Division of Statistics Canada, all but 2% were 
attributable to alcohol, the cannabis-related admissions constituting 0.03% of the 
country's psychiatric case load.  (About 30 cases per year over the past six years).  
Further, most cannabis-related admissions result in very brief hospital stays, usually 
measured in days or weeks, and some admissions may be attributed to cannabis in lieu 
of other more appropriate diagnostic assignments.  Despite considerable increases in 
the using population, the proportion of psychiatric admissions attributed to cannabis has 
not risen accordingly.  These more recent data seem to reinforce the Le Dain 
Commission's 1972 conclusion that: 
 

...cannabis does appear as a secondary or complicating factor in psychiatric admissions 
in Canada, although such cases do not represent a significant proportion of either 
cannabis users in general or of the psychiatric hospital patient population in particular. 
(Le Dain, 1972:90) 

 
There is no currently accepted medical use of cannabis in Canada, outside of the 
experimental context, although it appears that therapeutic prescription by physicians is 
not prohibited by law.  Production of the last cannabis-containing pharmaceuticals was 
discontinued in 1954 and no new supplies have been made available through traditional 
channels.  While cannabinoids, over the centuries, have been reported to produce an in-
credible array of possibly useful medicinal effects, the majority of the alleged effects are 
either complicated by undesirable side effects or can be duplicated by other more 
readily available and convenient drugs.  Recent advances in the synthesis of natural 
cannabinoids and related compounds has led to a new generation of clinical testing.  
Some potentially important therapeutic uses have been discovered and a few interesting 
leads from the earlier literature have yet to be adequately followed up using modern 
techniques. 
 
Of primary interest is the ability of THC to lower intraocular pressure in glaucoma, a 
major cause of blindness, and its capacity to suppress the often debilitating nausea and 
vomiting associated with cancer chemotherapy.  Areas where cannabinoids are currently 
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being investigated for possible, but less likely, clinically useful effects include its use as 
a bronchodilator in the treatment of asthma, as a tumour growth inhibitor in cancer 
treatment, and as an appetite stimulant in anorexia disorders.  Other more tenuous uses 
include possible anticonvulsant and analgesic applications. 
 
Major health hazards of cannabis have not readily appeared in either field studies or 
clinical practice, but we cannot rule out the possibility of statistically rare or as yet 
unforeseen occurrences.  Like tobacco cannabis smoke contains tars which can be 
damaging to the lungs, and paraquat-contaminated materials are likely to be quite toxic. 
 Until definitive research results are obtained concern will continue over the use of 
cannabis by people with heart, lung, or liver problems, diabetics, pregnant women, and 
young boys.  Although our mental health and toxic reaction statistics would indicate that 
cannabis is of relatively little importance in precipitating problems in these areas, use by 
certain emotionally unstable people may be unwise.  Overall, the risks to health 
connected with cannabis use appear, at present, to be less significant than those related 
to the use of the more common recreational drugs, but until further research has been 
conducted, caution and vigilance would be recommended. 
 
 
 
Safety Concerns  
 
Safety is of major importance warranting independent consideration for a number of 
reasons.  Although the impaired driver may be putting himself at risk, he may potentially 
harm others as well, so our concern here is now focused on risk of harm to others which 
may arise from cannabis use.  Secondly, direct “harm to others”  describes a moral 
category of behaviour that all schools of legal philosophy agree justifies the use of the 
criminal law power.  Finally concern about safety raises a host of self-contained legal 
problems that deserve special attention. 
 
The cannabis and safety issue primarily involves the operation of motor vehicles on the 
roads.  The use of heavy machinery and flying are further illustrations of situations 
where cannabis use may compromise performance and thus put the safety of others at 
risk.  Driving, however, remains the archetypal, most commonly occurring, and best-
researched example of an activity which can endanger public safety.  In addition, its 
apparent resemblance to the alcohol-and-driving situation has prompted considerable 
public discussion and a concomitant search for a “Breathalyzer”  type of testing device, 
on the assumption that the problems anticipated will indeed occur. 
 
A thorough review of the relevant research findings in this very complex field has 
recently been completed by R.A. Warren, a Research Associate at the Ottawa-based 
Traffic Injury Research Foundation.  In general, his findings confirm the research and 
literature review presented by the Le Dain Commission in its 1972 Cannabis report. 
 
In order to investigate possible traffic safety hazards associated with cannabis use, two 
major methodological strategies, experimental and epidemiological, have been adopted, 
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each with its special strengths and weaknesses.  Experimental studies are designed to 
investigate, under carefully controlled conditions, the potential cannabis effects on 
certain psychomotor skills thought to be important in safe driving.  Epidemiological 
studies, on the other hand, search for evidence of already-existing “real world”  
involvement of cannabis in problematic driving, by examining users' attitudes or 
experiences, studying driving records, and systematically investigating accidents. 
 
Epidemiological studies are frequently very difficult to control properly and can generally 
yield reliable predictive information only if the incidence of drug use in the driver 
population is already fairly substantial.  To date, no comprehensive studies of cannabis 
involvement in traffic accidents have been undertaken, although a number of limited 
efforts have been made.  There is some evidence of an association between cannabis 
and driving mishaps, but the data are inconsistent.  Other studies have not found 
evidence of such a relationship. 
  
Care must be taken in interpreting limited or inadequately controlled epidemiological 
studies.  For example, an apparent relationship between accidents and persons who 
have chosen to drive after consuming an illegal drug may derive from other preexisting 
characteristics, such as risk-taking tendencies, rather than resulting from the use of the 
drug.  Age, sex and region are also essential factors which must be controlled. 
 
Studies where active drug levels in the bodies of persons involved in accidents are 
compared with drug levels in control subjects who have not been associated with driving 
mishaps have been of primary importance in clarifying the traffic hazards of alcohol.  
However, there are chemical and pharmacological differences inherent in the cannabis 
situation which limit the feasibility of such an approach. 
 
Considerable attention has been given to the possible development of a quantitative 
chemical test analogous to the Breathalyzer, which could provide a reasonable estimate 
of the intensity of current cannabis effects.  Such a device would be invaluable for basic 
experimental and epidemiological research, as well as for traffic law enforcement.  
Although qualitative methods exist that can provide some evidence of fairly recent use 
(e.g., employing ether finger swabs, mouthwashes, dental scrapings and urine 
samples), these sampling techniques are often not appropriate and, in any event, cannot 
provide quantitative information regarding current effect levels.  In fact, they cannot 
generally discriminate use immediately before testing from use several days prior to 
taking the sample. 
 
Available evidence, based primarily on the relatively simple case of isolated THC 
administration, suggest that blood sample analysis is the most practical approach to 
estimating the intensity of effects from levels of cannabinoids in the body.  However, 
current methods have little applicability outside the laboratory.  Even if simplified and 
efficient blood sample techniques were developed, significant practical and legal 
problems surrounding the acquisition of appropriate samples would likely preclude their 
use for general traffic control purposes. 
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In the review noted above, Warren (1978) concluded that a causal relationship between 
cannabis use and driving impairment has not been demonstrated and that at present no 
epidemiological evidence that cannabis contributes to driving collisions has been found. 
 
Since completing this review, Warren has submitted a confidential interim report on a 
project investigating the level of drugs in fluid and tissue specimens from persons killed 
in traffic accidents in Ontario over the past year.  Evidence of cannabis use was found in 
a significant number of the victims.  It is difficult to interpret this aspect of the study, due 
to the small numbers involved and the preliminary nature of the report.  Disclosure of 
more complete results is anticipated later in the year. 
 
There are different problems involved in the evaluation of experimental studies deriving 
from the fact that little is known about the actual causes of traffic accidents, and small 
changes in one or more of the complex of driving-related skills might not be significantly 
related to accidents or injuries under natural conditions.  It appears that such factors as 
driver attitudes, risk-taking traits, aggression, judgement, attention and susceptibility to 
distraction, and a variety of other psychological variables which are difficult to measure 
may be more significant in contributing to automobile accidents than are elementary 
psychomotor skills.  Therefore, although certain basic driving parameters can be 
established experimentally and important issues raised, such studies can provide only a 
limited basis for predicting the likely “real-world”  effects. 
 
Laboratory research indicates that cannabis can produce dose-dependent short-term 
deficits in certain perceptual, attentional, cognitive and psychomotor abilities which are 
of possible significance to driving.  Similarly, a few studies have revealed that 
experienced airplane pilots undergo deterioration in performance on flight simulators 
after smoking high doses of marijuana.  Several experiments have demonstrated 
analogous detrimental effects of cannabis on certain automobile driving tasks, on test 
tracks and on the road.  Further, it appears that alcohol and cannabis have additive 
deleterious effects on driving skills when used together.  On the other hand, several 
reports suggest that cannabis reduces aggression and risk-taking in a variety of 
situations.  Taken as a whole, these experimental findings are certainly cause for 
concerned attention, although, as noted above, they cannot be used to directly predict 
traffic hazards under natural conditions. 
 
Surveys suggest that among regular cannabis users driving while high is not uncommon 
and that the combined use of alcohol and cannabis in a variety of situations is becoming 
increasingly frequent.  In spite of the inconclusiveness of current findings, research 
suggests a cautious, rather than optimistic, approach to the issue of cannabis and 
driving. 
 
The Cannabis Market  
 
Despite intensive efforts to eradicate the cannabis trade, marijuana, hashish and hash 
oil are probably more readily available now than at any other time in Canadian history.  
Large international networks, capable of smuggling literally tons of cannabis into the 
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country in a single venture, have evolved over the post decade, and substantial seizures 
and severe penalties appear to have had little or no effect on national availability. 
 
Prices have tended to stabilize recently, domestic cultivation has expanded, and 
marijuana, the most common cannabis product, has tended to increase in potency as 
once-rare strains and more discriminating tastes have come to characterize the retail 
market. 
 
The source countries for the Canadian market have remained the same over the 
decade, although there has been some reordering in terms of the amounts contributed 
by each country.  Hashish still comes from the Middle East, North Africa and parts of 
Asia; Mexico, Colombia and Jamaica are the major sources of marijuana.  In recent 
years, however, the Mexican marijuana trade has become disrupted because of 
intensified enforcement efforts, including the herbicide-spraying programme and 
increased border and coastal patrols.  Consequently, many smuggling organizations 
simply shifted to countries such as Colombia, now Canada's largest contributor of 
marijuana, where the crops are less physically vulnerable or regimes more hospitable. 
 
This reordering of source countries has had a number of effects.  The size and 
sophistication of smuggling operations has increased.  In addition, there has been a 
marked increase in the potency of the marijuana available in Canada, since the more 
equatorial locales generally produce plants superior in THC content to most Mexican 
cannabis.  The available data suggest a three- to fivefold increase in average marijuana 
potency over the past seven years.  In this same relatively brief period, the strength of 
the hashish typically available in this country appears to have declined to the point 
where it is more or less equivalent to that of marijuana, suggesting the difficulties of 
chemically or legally distinguishing between these two cannabis products on the basis of 
potency alone. 
 
Initially, domestic cultivation of cannabis operated on a relatively small scale, but by 
1976, commercial production had become a significant factor.  Although domestic 
cannabis is not particularly popular among consumers at present, it will become 
increasingly marketable as growers develop the experience and technology necessary 
to produce more potent varieties, or in the unlikely event of a sustained shortage of 
foreign supplies. 
 
Even if the present sources of supply were eliminated, there is no shortage of possible 
countries in which cannabis could be grown.  In many regions, cannabis cultivation 
provides a higher return per unit of land and per unit of labour than even poppy 
cultivation.  The possibility of finding a viable crop substitute or developing an income 
replacement programme for cannabis cultivation is extremely bleak in the foreseeable 
future.  The likelihood of greatly improving cannabis enforcement in the potential source 
countries is also discouraging. 
 
The young entrepreneurs of the 1960s, who imported relatively small quantities of 
cannabis, are being increasingly replaced by older and more experienced smugglers 
involved in large-scale operations.  However, cannabis importers tend to be less 
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sophisticated than their counterparts in the heroin trade, and the market does not appear 
to be linked to organized crime syndicates, such as the Mafia.  It is assumed that the 
lion's share of the domestic market is met by these large-scale importing operations; 
smaller importers continue to operate, and become particularly important when the 
market is disrupted. 
 
Some violence does erupt in the cannabis market from time to time, but these episodes 
seem to be chiefly related to cheating or theft, rather than territorial rivalry.  Upper level 
distributors tend to deal only in cannabis; however, some retail dealers also handle other 
illicit drugs, including amphetamines and LSD.  There appears to be little overlap 
between the cannabis and opiate narcotics distribution systems. 
 
Within Canada, the marketing systems for hashish and marijuana are similar, although 
on the upper levels of distribution they are largely discrete entities.  The larger the initial 
quantity that arrives in Canada, the more numerous are the levels of distribution 
between importer and consumer. Each level of distribution involves different financial 
risks and chances of detection and arrest, as well as different profit margins.  At the 
lower levels, financial returns are so small that only those committed to using cannabis 
would bother to become involved.  The return for some dealers is solely realized in 
cheap or free supplies for personal use; indeed, many so called “dealers”  operate only 
or primarily to ensure themselves and their immediate friends a continuous supply of 
cannabis at bulk-purchase prices. 
 
Any effort to reduce cannabis consumption must include measures directed at the 
reduction of both supply and demand.  Supply, however, does not appear to be 
significantly influenced by either expensive interdiction methods or repressive sanctions. 
 
During the last ten years, Canadian law enforcement resources devoted to cannabis 
have probably increased twentyfold.  While this upsurge in resources has increased 
cannabis arrests by more than 1000 percent, there has been no significant increase in 
the price of cannabis products in relation to disposable income, no sustained shortages 
of marijuana, and only temporary regional shortages of hashish. 
These disappointing results are attributable to a number of factors. There are almost no 
serious barriers to entering the cannabis importing business or participating in the 
distribution system. The profit margins in the illicit traffic are powerful inducements, even 
in the face of severely punitive sanctions.  The underground romance of dealing cannot 
be discounted as a motivating factor. 
 
In summary, our experience since the late 1960s strongly suggests that the Canadian 
cannabis market is largely immune to increasing arrests, raids, and other law 
enforcement efforts. The resilience of the international and national cannabis markets in 
the face of sophisticated enforcement endeavours suggests that Canadian demand is 
unlikely to exceed supply, in the foreseeable future. 
 
Extent of Use  
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In the previous section, we addressed the problems surrounding the control of the 
supply of cannabis in Canada. Here, and in the section which follows, we consider the 
nature of the demand:  how many Canadians consume cannabis and how the size and 
composition of this population has changed in recent years. 
 
Widespread use of cannabis did not occur in Canada until the mid-1960s, but since that 
time the number of users has grown dramatically. Uniform trend data is, unfortunately, 
not available, but there have been two national household surveys and a number of 
regional studies, most commonly of school populations, from which to draw broad 
conclusions. 
 
The first nationwide survey, in 1970, was sponsored by the Le Dain Commission.  It 
gathered a certain amount of retrospective data for the years 1966 to 1970 which 
indicated that the proportion of adult Canadians who had tried the drug, or had “ever”  
used it, had risen from 0.6% to 3.4% during that period.  A Gallup survey, commissioned 
by the Non-Medical Use of Drugs Directorate and conducted in January of 1978, 
revealed that this “ever used”  category had risen to just over 17%, indicating that just 
over 2,750,000 adult Canadians had consumed cannabis at least once. 
 
Of more relevance, however, are measures of the number of people who are “ current”  
users, that is, those who have taken cannabis within a specified time period (usually six 
months or a year) prior to being surveyed.  Indeed, at the time of the 1970 survey, about 
2.4% of adults claimed to have stopped, leaving only 1% currently using, little more than 
125,000 people. These figures had changed considerably by early 1978, with over l½ 
million Canadians aged eighteen and over (9.7%) having used within the past year, and 
almost as many (1.33 million or 8.3%) having done so within the month prior to 
interview. 
 
The population bases of these two national surveys are not strictly comparable, but the 
percentage increase suggested is large enough to indicate substantial growth in the 
cannabis-using population. 
In addition, there is reason to believe that these are minimal estimates, for the sampling 
methodologies employed by household surveys tend to identify people who spend much 
of their time in the home and underrepresent younger and more socially active people.  
On the basis of what we know about the characteristics of cannabis users, it is not 
unreasonable to hypothesize that many would fall into these two categories.  The very 
nature of the household survey also excludes those who live in college dormitories; this 
is likely to be a significant omission, as the 1970 household data were supplemented 
with a survey of university students which yielded the highest use rates in Canada.  In 
addition, the national surveys leave out people who live in hospitals, prisons and other 
institutions, as well as the more geographically mobile, or hostel-dwelling, citizens. 
 
Nonetheless, these findings indicate that a large and growing number of persons use or 
have used cannabis. In addition, a significant proportion of current users smoke fairly 
regularly. The 1978 data suggest that close to 600,000 adults had smoked cannabis in 
the week prior to interview; somewhat less than half of this group, representing about 
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1.4% of adults, had used every day in the preceding month. The results of two surveys 
of Ontario adults, sponsored by the Addiction Research Foundation, suggest that adult 
cannabis use may be increasing at a faster rate today than was the case in the late 
1960s and early 1970s. The incidence of current users rose from 5.8% in 1976 to 8.6% 
in 1977. The 1978 Gallup data for Ontario would indicate a further rise to 11.5% last 
year, implying that 3% of the adult population was recruited into use each year and that, 
in just two years, the proportion of adult Ontarians who had used cannabis sometime in 
the past twelve months had doubled. It is clear that cannabis use is not just a 
phenomenon of the 1960s, and is not confined to students and other young people. 
 
Turning to adolescent Canadians, the surveys sponsored by the Le Dain Commission 
found that 11%, just under 300,000 teenagers, were cannabis users in the spring of 
1970. (Le Dain, 1972: 204)  There has not been a national survey of secondary school 
students since, but there are sufficiently comparable regional surveys to roughly piece 
together countrywide estimates.  With some regional variations, these local and 
provincial polls show a steady growth in the incidence of cannabis use among high 
school students. 
 
Research involving students usually identifies percentages of students who have used 
within six months or one year of the survey.  “Ever used”  data are only available for 
Vancouver secondary school students; in 1978, roughly 47% said they had ever tried 
cannabis, up 8% from the 1970 figure. 
 
“Current use”  figures vary considerably, depending on the year the research was 
conducted and the city or region covered.  One consistent observation, nevertheless, is 
that the proportion of students using cannabis seems to increase yearly.  In the early 
years of the decade, users generally represented 10-20% of secondary school students. 
 In the past three years, studies have been obtaining figures of 20-30% for the most 
part, with a low figure of 15% for Prince Edward Island, and a recent high of 37% from 
Vancouver.  Our only national data on high school students were obtained in 1970 (Le 
Dain, 1972: 203) and indicated that about 2% were using at the end of 1968.  It is clear 
that this decade has, indeed, seen a dramatic increase in cannabis use by teenagers. 
 
Although student surveys consistently reveal that cannabis use increases with age or 
grade, it is by no means confined to the older students: up to 13% of some samples of 
those in grade 7 (or aged 12) have been found to be using, with most surveys 
suggesting about 5% for this age group. The range for 17-year-olds (or those in grade 
12) tends to be 35-45% using at least once in the six months prior to the research.  Less 
than 10% of all students use once per week or more often. Although this implies that 
over one-third of current student users smoke with some degree of regularity, “once per 
week,”  certainly, could not be characterized as very “heavy”  use. 
 
The data do not permit accurate estimates of the number of young people using 
cannabis. However, it is probably safe to assume that 25% of high school students used 
marijuana or hashish sometime in 1978.   This would place one million or more 
teenagers in the present using population. 
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Combining the teenagers with the adult population figures, one could conservatively 
estimate that 2,750,000 Canadians have used cannabis in the past year, 1,750,000 
adults and one million teenagers.  Considering some of the sampling problems involved 
in household surveys, that there is no indication that recent increases in incidence have 
reached a plateau, and that the student use estimates are necessarily lacking in 
precision, it is well within the realm of possibility that the current using population 
numbers 3½ million or more.  It would certainly not seem unreasonable to suggest that 
there are 3 million current users, representing one in seven (15%) Canadians aged ten 
or over.  As the adolescent using population continues to grow and as older adult non-
users are demographically replaced by maturing users, it appears that cannabis users 
will constitute an increasingly large proportion of the Canadian population. 
 
Patterns of Use  
 
It is necessary to identify the various patterns of cannabis use, if we wish to 
meaningfully understand the phenomenon in Canada.  Most classification systems are 
based on the frequency with which the drug is used, the persistence or duration of use, 
and often some suggestion as to the role and meaning of cannabis in the user's social 
and personal life. 
 
In the foregoing section, we distinguished between people who had “ever”  used 
cannabis, to indicate how widespread was personal contact and experience with the 
drug, and “current”  users, who had consumed cannabis within a year or six months of 
being surveyed.  Within this latter category  are people who may be called experimental 
users, who may have smoked cannabis once, or several times, but have not yet 
established the role it will play in their lives, if any. There may also be found those 
casual (or episodic) users, who enjoy the use of cannabis in certain situations, probably 
at the invitation of more regular smokers, but do not maintain their own source of supply. 
 Occasional users may purchase cannabis from time to time, or even quite regularly, but 
tend to be selective about the contexts in which they use (special social occasions, on 
weekends, with certain friends, etc.) and tend to use less frequently than regular users.  
Those in the latter category have more thoroughly integrated the use of cannabis into 
their lives, usually keep a quantity of it on hand, and tend to smoke in a variety of social 
and personal situations, some, but not all, smoking every day. 
 
It is worth noting here that many cannabis users switch from one category to another or 
stop using altogether; occasional users become episodic and vice versa, regular users 
become occasional, and so on.  One of the encouraging aspects of cannabis use 
patterns is the apparent ease with which people move out of the cannabis-using 
population.  Some, often after extensive use of the drug, discover that they are no longer 
enjoying it sufficiently to continue or that unpleasant reactions tend to predominate.  In 
most cannabis-using circles, certainly amongst mature users, it is quite acceptable to 
pass along the cigarette or pipe without partaking, and such occurrences usually go by 
unremarked.  Some people stop as a result of other life style changes, often drifting 
away without having made a definite decision to refrain from use. 
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The survey data do not inquire deeply into the role of cannabis in users' lives, but there 
is some anecdotal and observational information available, and it is probable that 
frequency-of-use is a fairly good indicator of seriousness of involvement.  The 1978 
Gallup national household study found that a large proportion (over 85%) of the adults 
who had used any cannabis in the year prior to interview had also used within the 
previous month.  It indicated, however, that less than one-half of the current adult 
cannabis users were smoking as often as once per week.  As mentioned above, most 
student surveys reveal that somewhat more than one-third of adolescent users smoke 
once per week or more frequently.  Less than 15% of adult users claim to use on a daily 
basis, but it would appear that most of these confine their cannabis smoking to 
weekends and evenings.  Only a very small proportion of users (1-2%, by one estimate) 
would seem to use frequently enough to be under the influence of cannabis for most of 
their waking hours. 
 
Indeed, most cannabis use seems to be recreational and social, engaged in by persons 
of like interests, as a complement to other shared activities.  Most use occurs in private 
settings, but some events and social occasions are associated with public consumption: 
 certain concerts, films or youth-oriented bars, for example.  Use in public is rarely 
indiscriminate, however, and usually occurs where cannabis users constitute a large 
proportion of those present and where they believe themselves to be substantially 
immune to arrest. 
 
Although public consumption is less common than private, it is more likely to be followed 
by driving while under the influence of cannabis.  It is thought that a substantial 
proportion of cannabis users prefer to avoid driving in this condition (Kahn, 1978:8), yet 
it has been estimated that between 50% and 80% have done so at some time.  As 
indicated earlier, the highway accident implications of this have yet to be determined, 
but are a source of some concern, especially when alcohol has also been imbibed 
before taking to the roads. 
 
The full implications of patterns of cannabis use in Canada await further research and 
the passage of several more years.  There is no indication that recent increases in the 
using population have begun to level off.  One might postulate, however, that we have 
already passed through the period in which the worst, at least short-term, consequences 
of cannabis use could have been expected to reveal themselves.  In its beginnings, 
cannabis found favour among the young, the rebellious, and those on the margins of 
Canadian society.  That it has now moved into the households of “ordinary”  citizens 
raises concerns about road safety, increases in conviction rates for cannabis and the 
unhappy consequences that may result, and perhaps, some long-range health hazard 
which has not yet become apparent.  However, remarkably few “victims”  of cannabis 
use have emerged over the past fifteen years, when a large proportion of users were 
among the least mature, responsible and socially integrated of our citizens.  Despite the 
widespread availability of cannabis, at prices which are low in relation to disposable 
incomes, the majority of users maintain casual or occasional patterns of use.  Bearing 
these considerations in mind, perhaps we can anticipate future dissemination of 
cannabis use in Canada with cautious reserve, but with minimal trepidation. 
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2.  EMPIRICAL EVIDENCE RELATING TO THE CURRENT LEGISLATIVE RESPONSE TO CANNABIS  
 
We propose to examine here the preliminary findings of the background papers on law 
and law enforcement and the sociolegal impact of our present response to cannabis 
use.  The discussion includes: (a) the powers of arrest, search and seizure; (b) the 
processing of a cannabis suspect through the criminal justice system; (c) the processing 
of information concerning a cannabis case; (d) problems inherent in drug enforcement; 
(e) a statistical review of current arrest, conviction, and sentencing patterns; (f) the 
financial cost of cannabis enforcement; (g) the sociolegal consequences of 
enforcement; and (h) public and professional attitudes to cannabis control policy. 
 
Special Powers of Arrest, Search and Seizure in Dru g Enforcement  
 
The Narcotic Control Act  (N.C.A.) 1960-61, c.35 and Food and Drugs Act (F.D.A.) 
1952-53, c.38 grant police who work in drug enforcement virtually unequaled powers of 
arrest, search and seizure.  The Canadian courts have broadly construed these statutory 
powers and the police officer's common law defences to civil suits.  Despite police 
complaints that their hands have been increasingly tied by the expansion of civil 
liberties, the exact opposite is true.  During the past seventy years federal drug 
legislation has greatly expanded police powers of arrest, search, and seizure at the 
expense of individual freedom, privacy and physical integrity.  It is important to 
emphasize that these special police powers in drug enforcement are in addition to the 
already broad general powers of arrest, search and seizure contained in the Criminal 
Code R.S.C. 1970, c.34 and other federal criminal statutes.  Provincial legislation such 
as The Highway Traffic Act R.S.O. 1970, c.202 and The Liquor Control Act R.S.O. 1970, 
c.249 provide still further police powers.  Thus, even in the absence of the extraordinary 
powers of the N.C.A. and F.D.A., officers engaged in drug enforcement still have broad 
powers of arrest, search and seizure. 
 
Two examples illustrate the breadth of the special police powers and the extent to which 
they represent a fundamental departure from traditional legal principles.  A large 
percentage of cannabis arrests are made by uniformed police officers during routine 
traffic patrol.  In these situations, the officer can use his powers under the provincial 
highway traffic and liquor control acts to undertake ad hoc drug investigations.  For 
example, the Ontario Highway Traffic Act authorizes the police to stop any vehicle, to 
require the driver to identify himself and produce his licence, and to “submit the vehicle 
to such physical examination...as the constable...may consider expedient.”   While this 
Act does not give the officer the right to search the driver or the car's occupants, 
suspicious circumstances observed during this licence and safety inspection can be 
used to invoke the broad search powers of the N.C.A., s.l0, and F.D.A., 5.37.  Both 
permit the police, without warrant, to enter and search any place other than a dwelling 
house in which they reasonably believe there is a prohibited drug.  The police are also 
empowered by these acts to search any occupant found therein, using as much force as 
is reasonably necessary, whether or not they have reasonable grounds, or for that 
matter any grounds, to believe that the occupant was committing an offence.  If the 
occupant refuses to submit to the search, he may be charged with obstructing a peace 
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officer in the exercise of his duty, and if he physically resists, he may be charged with 
assaulting him and sued civilly.  The police may require the occupant to submit to oral, 
rectal or vaginal examinations, and are not obliged to use medically-trained personnel 
for that purpose. 
 
Perhaps the most noteworthy aspect of this power is that an individual may be forced to 
submit to a physical search in the absence of any evidence, belief, or even suspicion of 
wrongdoing of any kind on his part.  This is a major departure from established 
principles; as a general rule, the police may only search a person after they have 
lawfully arrested him, and the arrest to be lawful must be based on a reasonable belief 
that the person had committed or was about to commit or was apparently committing a 
criminal offence.  A possible rationale for this exception in drug cases arises in 
situations in which the occupants of a private car might realistically know of, or be 
participating in, a drug offence being committed by another occupant.  However, this 
power to search occupants of premises in which the police have reason to believe a 
drug offence is being committed applies to all places other than dwelling-houses, not 
only cars. The police have used this power to enter taverns and strip-search their 
occupants, many of whom had no possible relationship with the suspected offenders 
and who probably had no idea that any offence was occurring.  (See, for example, The 
Royal Commission on the conduct of Police Forces at Fort Erie on the 11th of May, 
1974.) 
 
The second example concerns the special police powers to search dwelling-houses in 
drug cases.  The common law has traditionally distinguished between police powers to 
search dwelling-houses and other places.  Generally speaking, the police could only 
enter the former if they had obtained a valid search warrant duly issued by a judge.  
Judicial scrutiny of the police evidence and control over issuance of the search warrant 
were designed to protect the sanctity of the home and the privacy of the individual.  Both 
the N.C.A., s.l0(3), and F.D.A., s.37(3), provide far the issuance of writs of assistance to 
members of the RCMP, which empower them to enter and search any dwelling-house, 
day or night, in which they reasonably believe there is a prohibited drug.  In order to 
prevent the possible destruction of evidence, the courts have permitted the police to 
enter without a prior announcement, using whatever force is reasonably necessary. The 
police may search the occupants of the dwelling- house and may “break open any door, 
window, lock...or any other thing.”  
 
Although the government has proposed modest changes (Globe and Mail, March 14, 
1978:9; Globe and Mail, April 7, 1978:1), there is still no judicial control over the 
issuance or use of the writ of assistance.  A judge of the Federal Court must issue it on 
the Attorney-General’s request.  It is not limited as to time or place and is valid for the 
entire career of the officer to whom it is issued.  Consequently, the judge has no control 
over when, where, how often, or in what circumstances the writ is invoked, regardless of 
whatever abuses arise.  It should be pointed out that RCMP regulations require officers 
holding writs to file internal reports when they use them. (Le Dain, 1972:240)  However, 
even if this departmental review were scrupulously carried out, which is questionable in 
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light of earlier reports (Solomon, 1972), it is a far cry from the common law requirement 
that the judiciary approve and control each police entry into a dwelling-house. 
 
This brief review of the special powers of arrest, search and seizure raises numerous 
issues regarding cannabis control policy.  The most important of these is whether the 
risks posed by cannabis — particularly those posed by consumption-related activities — 
justify the wholesale sacrifice of  our traditional safeguards of individual liberty.  Even if 
one decides that cannabis use presents a sufficient threat to justify investing police with 
special powers of arrest, search, and seizure, a balance should be struck between the 
measure of freedom we give up and the enforcement benefits we receive.  To date, a 
large measure of our freedom has been surrendered on the assumption that it has been 
offset by effective enforcement.  Unfortunately the assumption appears unwarranted: the 
Canadian cannabis market has flourished, demand has risen steadily, supplies are 
abundant, and prices have remained relatively stable during the past ten years.  The 
vitality of the Canadian cannabis market is even more remarkable given the tremendous 
increases in resources devoted to cannabis enforcement and more than a tenfold 
increase in cannabis arrests during the last ten years. 
 
The Processing of a Cannabis Suspect Through the Cr iminal Justice System  
 
The processing of a cannabis suspect involves two parallel but interrelated series of 
transactions:  the first and most visible relates to the handling of the suspect; the second 
concerns the management of the data generated by a case.  Although the data flow will 
be discussed in the next subsection, it should be noted here that the existence of such 
data may represent the most serious adverse consequence of the suspect's arrest or 
conviction. 
 
As in most areas of the administration of criminal justice, police, prosecutors and judges 
have a broad range of options in handling a cannabis case.  Their discretion is only 
partially limited by statute, regulations, court decisions and departmental policy.  The 
broad range of legal options, the confidentiality and inaccessibility of, and variations in, 
departmental policies, and the large measure of unfettered discretion, make it 
impossible to describe all the ways in which a cannabis suspect might be processed.  
Depending on one's view, these variations may be considered essential for ensuring a 
flexible, individualized enforcement response, or as unequal treatment contrary to 
fundamental tenets of fairness.  The former characterization would be appropriate only if 
discretion were consistently exercised in accordance with some express or implicit 
cannabis policy goal, rather than in furtherance of administrative expediency or personal 
whim.  Although the existing evidence is sketchy, the variations in the processing of 
cannabis suspects do not appear to be based on a rational attempt to further any 
recognizable policy.  It is not that the individual police officer, crown prosecutor or judge 
acts without due consideration or in bad faith, but rather that the results of their 
decisions cannot be rationalized.  To the suspect who is arrested rather than warned, or 
held in custody rather than released on bail, or charged with importing a drug rather than 
possession, or fined rather than given an absolute discharge, the system must appear 
arbitrary and capricious.  It should be of little solace to those responsible for cannabis 
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policy that each decision is thoughtfully and conscientiously made if, as it appears, the 
decisions reflect the conflicting goals of thousands of independent decision-makers. 
 
Police.  Until the late 1960s, the RCMP drug squads made almost all drug arrests.  With 
the increase in hallucinogenic drug use, the municipal and provincial police introduced 
special drug training programs and established their own drug squads.  It became 
common practice, nonetheless, to establish mixed drug squads of municipal, provincial 
and RCMP officers.  This arrangement has ensured closer cooperation between the 
agencies and has permitted the entire unit to take advantage of the broad search 
powers of the RCMP officers' writs of assistance.  In the early l970s, the RCMP and 
other drug squads began to concentrate on cannabis trafficking and “hard”  drugs, 
leaving enforcement of simple possession of cannabis to police engaged in general 
enforcement duties. 
 
Despite this division of labour, the vast majority of drug squad arrests involved cannabis 
users and minor street-level traffickers.  In 1977, about 90% of all cannabis convictions 
were for simple possession, and the quantities involved in trafficking and possession for 
the purpose of trafficking cases were, on average, surprisingly small.  Relatively few 
cannabis arrests seem to result from the investigation of individuals who have been 
identified as major importers or distributors. 
 
We will now briefly examine the factors which appear to influence the police officer's 
discretion in processing cannabis cases. A study of Ontario Provincial Police practices, 
written by a former officer with six years' experience, identified numerous factors which 
might affect the officer's discretion. (Bailey, 1978)  Curiously, the first factor was a 
provision of The Police Act R.S.O. 1970, c.351 which makes it a disciplinary offence for 
an officer to fail either to report anything he knows about an offence or to make due 
efforts to bring a suspect to justice.  Consequently, police discretion not to proceed is 
only exercised in low visibility situations, during the initial confrontation.  Similarly, 
officers will only engage in illegal searches, physical aggression or other irregular tactics 
if it is unlikely to result in a complaint.  Thus, these techniques tend to be used against 
young, poor and legally-naive suspects who are unaware of their rights and unlikely to 
take remedial action.  Once the officer decides to lay a charge, the case will be 
processed according to the policy of his particular police department. 
 
Given that cannabis is used primarily by young people, it is relatively easy to make 
arrests.  By pulling over youthful drivers or by confronting young people on the street 
and aggressively exercising his rights to search, an officer can produce a steady stream 
of cannabis arrests.  Since cannabis is not generally consumed in public, an officer is 
unlikely to be confronted by a situation where he is obliged to make a cannabis arrest.  
Whether he pursues opportunities to make arrests or is indifferent to them depends on a 
variety of factors, including his attitude towards cannabis use, his career ambitions, 
competing demands on his time, the performance expectations of his supervisors, his 
attitude towards overtime and clerical work, the circumstances of the case, the suspect's 
attitude towards the officer, and the likelihood and nature of future interaction with the 
suspect. 
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While all the factors cannot be discussed here, two points warrant special consideration. 
 Of particular institutional importance are the pressures placed on officers by the 
monthly statistical monitoring of their performance.  The officer's shift is divided into 
various categories, such as criminal enforcement, traffic enforcement and administrative 
duties, and the number of offences per hour of enforcement time is calculated and 
posted each month.  An officer whose performance quotient is 20% below the 
detachment average is singled out in the monthly ratings.  Because cannabis arrests are 
easy to generate and consume relatively little enforcement time, they are an excellent 
means of improving the performance quotient.  The method of computing these 
performance statistics does not distinguish between an arrest for one marijuana 
cigarette and an arrest for non-drug offences such as “break and enter,”  which involve 
much more effort.  The officers are concerned about their ratings and may keep a 
running tally so that they can calculate how well they are doing at any time. 
 
Their concerns are justified in that low performance quotients adversely affect the 
supervisor's evaluation, chances for promotion, and opportunities for transfer to 
specialty squads.  Thus, an officer's decision to pursue cannabis users or to lay a 
cannabis charge may well be based more on its statistical value than its social utility.  It 
is not known if other police forces employ such rigid evaluation systems, but it appears 
that departmental expectations universally influence an officer's conduct in investigating 
and processing cannabis cases. 
A second significant matter is the heavy administrative workload that accompanies 
cannabis cases. An officer involved in ongoing investigations, or one who dislikes 
paperwork or who is not interested in overtime is unlikely to pursue opportunities to 
make cannabis arrests or may warn rather than process the cannabis offenders he 
finds.  Figure 1 illustrates the administrative duties involved in an uncomplicated case of 
cannabis possession in a motor vehicle.  It is assumed that the driver and other 
occupants cooperate with the officer, that one of them admits sole ownership of the 
cannabis, and that the accused pleads guilty at his first court appearance.  It has been 
estimated that even in these ideal circumstances it would take an officer almost eight 
hours to process the case from initial contact until the final disposition. 
 
 
 Figure 1  
 
 Police Duties Relating to Processing a Routine Cann abis Case  
 

 
 
 
 Description of Duty  

 
 Average 
Time 
 (in hours 
 & minutes) 

 
 

Cumulative 
Time  

 
Observe vehicle  
Check licence plate in Canadian Police Information Centre 
(CPIC) 
Stop and approach vehicle 
Talk with occupants of car and obtain names 
Check names on CPIC   
Search car and occupants  

 
 :01 
 :01 
 :02 
 :02 
 :05 
 :10 
 — 

 
 :01 
 :02 
 :04 
 :06 
 :11 
 :21 
 :21 



 
 23 

Discover marijuana 
Occupant confesses to sole ownership  
Record suspect’s name and address in notebook 
Issue suspect an appearance notice and release him 
Record details of incident in notebook 
Return to office, enter occurrence in file control register  
Make entry in occurrence book 
Fill out initial narcotics 109 report and type it out 
Store exhibit, attach property tag, enter seizure in drug 
exhibit              register 
Fill out criminal contact card                                                
Fill out prosecution report 
Fill out form for entering suspect’s name on CPIC 
Complete affidavit of service of appearance notice 
Type legal information (charge) and swear the information 
before justice of the peace 
Obtain sample of drug seizure and register and mail sample 
to              analyst 
Fingerprint and photograph suspect and complete forms, 
mail              fingerprints to RCMP 
Prepare crown prosecutor’s brief and type it 
Record disposition of case on Narcotics 109 Form,  
fingerprint             forms, and prosecution report 
Send drugs for disposal, complete related forms and letters   
                                                                                     

 :05 
 :02 
 :05 
 :10 
 :03 
 :05 
 :45 
 
 :15 
 :02 
 :10 
 :05 
 :01 
  
 :45 
 
 :30 
  
 1:30 
 2:00 
 
 :30 
 :30 

 :26 
 :28 
 :33 
 :43 
 :46 
 :51 
 1:36 
 
 1:51 
 1:53 
 2:03 
 2:08 
 2:09 
 
 2:54 
 
 3:24 
 
 4:54 
 6:54 
 
 7:24 
 7:54 

 
Crown prosecutors.  Although the administration of justice and thus prosecution of 
provincial offences and federal crimes is generally entrusted to the provinces by section 
92(14) of the British North America Act, all drug cases are prosecuted by federally-
appointed prosecutors, operating under instructions from the Attorney-General of 
Canada.   Until 1977, the provinces tacitly agreed to this arrangement, presumably 
because the drug prosecutors were paid by the federal government, and it reduced the 
work of the provincial Crowns who already had onerous caseloads.  Recently, however, 
the federal government’s constitutional authority to prosecute drug cases without the 
written consent of the provincial Attorney-General has been judicially challenged. (Re 
Hauser  v. The Queen (1977), 80 D.L.R. (3d) 161 (Alta. C.A.))  The issue is presently 
before the Supreme Court of Canada, but regardless of its decision the prosecution of 
drug cases is likely to remain in federal hands subject only to the necessity of obtaining 
the written consent of the provincial Attorney-General.  It does not appear that the 
provinces wish to assume the financial costs and administrative responsibilities of 
prosecuting these cases. 
 
The federal Department of Justice hires full-time prosecutors in cities which have a 
sufficiently large drug caseload.  In smaller centres, lawyers are appointed part-time and 
are paid on a fee-for-service basis according to a fixed tariff.  These positions are 
financially attractive, and the applicants are generally well qualified.  The applicant's 
political affiliations also appear to be a significant factor in the selection process.  Once 
appointed, the lawyer and members of his firm cannot act as defence counsel in drug 
cases. 
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During the early 1970s, the Department of Justice issued detailed instructions to its drug 
prosecutors and required them to check with the Department's Regional Offices in 
stipulated situations.  This close supervision was intended to ensure a measure of 
uniformity.  These instructions have since been replaced by more general guidelines, 
and there is now little contact between the drug prosecutor and the regional office, 
except for appeals.   
 
The prosecution of drug cases likely varies considerably from jurisdiction to jurisdiction 
and thus the following discussion of practices in the city of London, Ontario, are not 
necessarily applicable to the rest of the country.  While London may provide a model for 
the smaller cities, the heavier caseloads in larger cities may place greater administrative 
pressures on the process.  The federal Crowns in London have a good working 
relationship with the police, provincial Crowns, and other members of the legal 
community.  Most drug cases are straightforward and the police rarely consult with the 
prosecutor before laying a charge.  The RCMP have established confidential guidelines 
for its officers which are referred to by other forces.  These guidelines probably reduce 
the potential for laying inappropriate charges or producing highly disparate dispositions. 
 If an inappropriate charge is laid, the prosecutor will not hesitate to withdraw or correct 
it. 
 
Defence counsel usually initiate discussions regarding plea-bargaining with either the 
arresting officer or the federal prosecutor.  The prosecutors consider the sufficiency of 
the evidence as the major factor in deciding whether to reduce a charge to a lesser 
offence in return for a guilty plea. The prosecutor seeks background information on the 
suspect from the arresting officer before making this decision.  Defence counsel may 
also approach the federal prosecutor for a favourable submission as to sentence in 
exchange for a guilty plea.  Occasionally, the arresting officer requests that the 
prosecutor reduce the charge because the suspect was “cooperative”  or because 
subsequent investigation revealed the limited nature of the accused's involvement.  In 
these situations, and others involving young first offenders, the prosecutors may reduce 
the charge despite evidence establishing a more serious offence. 
 
The federal prosecutors regard their function in speaking to sentence as bringing all the 
relevant facts to the Court's attention.  They rarely propose a specific sentence, unless 
they feel that the sentence sought by defence counsel is inappropriate.  In speaking to 
sentence they generally introduce the defendant's prior drug-related criminal record, if 
any.  
 
It appears that the individual prosecutor's sense of fairness is the single most important 
factor shaping his exercise of discretion.  This does result in irreconcilable discrepancies 
in the prosecution of cannabis cases, but unlike the situation with the police, the drug 
prosecutor’s exercise of discretion is acknowledged and is a matter of record. 
 
Judges.  The Le Dain Commission's 1970 study of sentencing in drug cases revealed 
wide disparities in sentencing policy and practices.  During the last ten years, the 
number of sentencing options has been greatly expanded by the introduction of  
absolute and conditional discharges, intermittent sentences, the option to proceed by 
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summary conviction for possession, and greater freedom in the use of suspended 
sentences and probation.  Although there has been a marked trend towards more 
lenient sentences in cannabis cases, there is considerable variation in the use of these 
new options.  As in the case of the drug prosecutor, the judge's exercise of discretion 
appears to be based on his sense of fairness, and it is a matter of public record.  
Generally speaking, both the Crown and accused may appeal against sentence if the 
judge erred in applying a principle of sentencing. 
 
The Processing of Information Regarding A Cannabis Suspect  
 
As previously indicated, the most adverse consequence of being convicted of a 
cannabis offence may be the existence of a written and computer record of the incident, 
rather than the sentence itself.  If this result were intended, then further discussion 
would be unnecessary.  However, various Royal Commissions, academics, 
commentators and the Law Reform Commission of Canada have strongly urged that the 
collateral punitive consequences of a criminal record be mitigated, especially in less 
serious criminal cases.  The discharge provisions of the Criminal Code, s.662, the 
Criminal Records Act R.S.C. 1970 (1st Supp.), c.12 and Bill S-19 all address this 
problem.  In this section of the paper, we will examine the massive flow of data 
generated by a cannabis case and explain why federal attempts to mitigate the 
consequences of a “criminal record”  have had an extremely limited impact. 
 
It is necessary at this point to briefly describe the information systems available to a 
police officer engaged in general enforcement duties.  In addition to the files kept by his 
own department, almost all police officers in Canada have virtually immediate access to 
the data contained in the Canadian Police Information Centre (CPIC).  CPIC, which is 
run by the RCMP, receives information from individual member police forces across 
Canada and organizes it into two basic categories of operational data.  One includes 
information regarding wanted, missing and charged persons and stolen or missing 
vehicles and property.  This data is kept for relatively short periods of time during 
ongoing investigations.  For example, once a charged person's case has been disposed 
of, his name is removed from this system. 
The other category of information, the Criminal Records Index, is a permanent record of 
all persons who have been charged by member police forces and whose fingerprints 
have been forwarded to the RCMP.  All entries on this Index must be accompanied by 
fingerprints.  Since all cannabis offences may be proceeded against by indictment, even 
those persons charged with simple possession of cannabis are liable to be fingerprinted 
and photographed.  (Identification of Criminals Act R.S.C.  1970, c.l-l)  Based on the 
information submitted, the RCMP prepare what is known as a “criminal record synopsis”  
which summarizes the persons “criminal history.”  Once an individual has been charged 
and his fingerprints have been sent to the RCMP, that data will permanently remain on 
file, even if the case is dropped or the accused is acquitted or discharged.  Thus, an 
officer, by simply requesting a CPIC “criminal record synopsis”  over the police radio, 
can obtain the police record for any individual who had ever been fingerprinted pursuant 
to an arrest. 
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There appears to be only two ways to limit access to, and dissemination of, information 
in the Criminal Records Index.  A person may ask the police force that forwarded his 
prints to the RCMP to seek their return. While the RCMP will return the fingerprints to 
the contributing force and close its file, the local police force is not obliged to either 
make such a request or, even if it does, to close its own file.  The second way in which 
to prevent dissemination of the record is to obtain a pardon under the Criminal Records 
Act.  The limitations of this Act are detailed below. 
 
Traditionally the term “criminal record”  has been used to refer to an official account of 
an offender's conviction and disposition.  This narrow definition ignores the massive trail 
of potentially damning information that is collected and disseminated prior to the 
disposition of the case.  With the exception of the RCMP and drug prosecutors’  files, the 
federal government may have no constitutional power to limit these pre-disposition 
records.  By the time the discharge and Criminal Records Act provisions take effect, the 
harm to the suspect's reputation, or education and employment prospects may be 
complete. 
 
Potentially damaging information begins to accumulate during the first contact between 
police and the suspect.  It is standard police policy to query through CPIC the licence 
plate of a car prior to approaching it.  At that point the officer, the driver and his 
passengers, the CPIC operator, and anyone listening to police calls on shortwave radio 
or the widely advertised police and fire department receivers would be aware of the 
contact.  The officer routinely checks the driver's and even the occupants' names on 
CPIC.  Thus the company you keep, your whereabouts and perhaps even the officer's 
reason for stopping you may be accessible to a wide audience.  CPIC checks are 
routine — more than 250,000 inquiries are made each week. 
 
If the officer eventually finds cannabis and decides to lay a charge, reams of forms are 
filled out and filed.  (See Figure 1 on page 20.)  The suspect's fingerprints and 
photograph are filed at the local police station and a copy of the fingerprints are sent to 
the RCMP.  The suspect's name and address and the charge are entered on CPIC.  As 
indicated, even if the charge is dropped or the accused is acquitted, the police station's 
record and the RCMP Criminal Records Index are maintained; only the short-term CPIC 
entry under charged persons is expunged.  Generally, any police agency in Canada can 
gain access to the local police records and the RCMP Criminal Records Index. 
Customs, immigration, prison, parole and similar agencies have been granted access to 
this information.  Reciprocal information sharing arrangements have also been instituted 
with Interpol and American police agencies.  Despite rigorous precautions in the design 
of these systems and the training and monitoring of operators, some of this information 
will inevitably leak into unauthorized hands. 
 
Once the suspect appears in court, the charge becomes a matter of public record and 
may be reported by the local newspaper or other media.  In addition, the arrest might be 
recorded in the local legal aid office, federal prosecutor's office, the local court records, 
local detention centre files, and the Federal Department of Health and Welfare's record 
of known and suspected drug users.  These sources of information are accumulated 
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prior to the disposition of a case and, with few exceptions, are permanently maintained 
regardless of its outcome. 
 
The disposition of a case is entered in the records of the local police, the RCMP, the 
court, the prosecutor's office and the Department of Health and Welfare.  It might also 
be reported in the local newspapers, radio and television. 
 
Discharges.  In very general terms, the discharge provisions provide that an individual 
who has been found guilty or pleads guilty and who is granted a discharge is deemed 
not to have been convicted.  A discharged offender can honestly answer “no”  to the 
question, “Have you been convicted of a criminal offence?” , but he would, however, 
have to answer “yes”  if asked any of the following questions: “Have you ever been 
arrested for, been found guilty of, pleaded guilty to, been sentenced for, or ever 
committed a criminal offence?”   The discharge has no impact on the police or other 
records that accumulated prior to disposition, nor does it limit the subsequent 
dissemination of this information.  A discharged offender is not treated as a first 
offender, because the court is free to consider his discharge in sentencing him in a 
subsequent case.  For all intents and purposes, a discharged offender has a “criminal 
record.”  
 
At best, the discharge provisions provide a very limited benefit in very narrow 
circumstances.  It is questionable if the legal community fully understands the discharge 
provisions, and it is likely that the public and the offender himself do not realize their 
limited effect.  Unfortunately there are probably many young people who have plead 
guilty to cannabis possession on the assumption that they would be given a discharge 
and thus suffer no “criminal record”  or any disabilities with respect to future 
employment, citizenship, travel, credit rating, bonding, and similar matters.  Regrettably, 
this is simply not true:  the pre-disposition record and the discharge itself are widely 
disseminated, and a discharge is likely to have almost the identical impact on the 
offender's future as a conviction. 
 
Pardons.  The Criminal Records Act provides for the granting of a pardon upon an 
application by a discharged or convicted offender, following specified waiting periods.  In 
most cases the RCMP will investigate the applicant, his family and acquaintances, and 
forward their findings to the Clemency Division of the Parole Board, which in turn makes 
a recommendation to the Parole Board.  The pardon “vacates the conviction”  (the term 
“conviction”  has with respect to pardons been statutorily defined to include a discharge), 
which means that it deprives the conviction of any legal disabilities or disqualifications 
imposed by federal legislation.  For example, a person who has been pardoned may not 
be challenged or disqualified as a juror solely on the ground that he had been convicted 
or discharged.  Similarly, a person who has been pardoned regains his right to hold 
public office or contract with the Crown.  A grant of a pardon, however, does not create 
the legal fiction that the crime never occurred.  Consequently, a pardoned offender must 
answer “yes”  to the questions, “Have you ever been convicted or discharged for a 
criminal offence?”  and “Do you have a criminal record?”   The offender, for what it is 
worth, may attempt to qualify his response by pointing out that he has been pardoned. 
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The Criminal Records Act's most tangible benefit is that it precludes federal 
departments,  Crown corporations  or  other  agencies under Parliament's legislative 
authority from asking a question on an employment form that would require the applicant 
to disclose a conviction or discharge for which he had been pardoned.  The Canadian 
Human Rights Act S.C. 1977, c.33 extends some of these employment benefits beyond 
the application stage. 
 
Records of a pardoned offence in the custody of federal authorities must be separately 
stored and cannot be revealed without the prior approval of the Solicitor General.  The 
Criminal Records Act does not expunge the pardoned offender's criminal record but 
rather dictates how it is to be stored and the circumstances in which it may be released. 
 These provisions are limited to “ judicial records”  which, according to the Clemency and 
Criminal Records Division, includes only the records of federal agencies and 
departments.  All other records are considered non-judicial.  These would include local 
and provincial police files, the court reporter's transcripts, court files, the court clerk's 
calendar, warrants of committal, and news media data.  In any event, both judicial and 
non-judicial records will have been widely disseminated before a pardon was even 
applied for.  The problems of limiting this information, years after it was collected and 
distributed, are insurmountable.  The concern with limiting disclosure of a pardoned 
offender's record is somewhat misplaced.  Unless the pardoned offender is willing to lie, 
an employer can obtain this critical information by simply asking him if he has ever been 
convicted or discharged for a criminal offence. 
 
In summary, the benefits of a pardon are extremely limited.  The Act is complex and 
probably misunderstood by the public, the offender, and even members of the legal 
community.  The RCMP investigation may cause the applicant more trouble than the 
pardon is worth, and the Act is expensive to administer.  Any attempts to broaden the 
Act's prohibition against disclosure to local and provincial police and court records may 
be unconstitutional. 
 
By creating a criminal offence, the federal government sets in motion a process which 
generates a massive trail of data, both prior to and after the disposition of the case.  
Much of this elaborate record-keeping is essential to maintain the factual integrity of the 
process, to provide police with intelligence data, to evaluate the system's productivity, to 
assist in the efficient allocation of manpower and resources, and to ensure some 
measure of public access. These record-keeping systems cannot be dismantled, and 
the police and courts cannot operate in secrecy beyond the scrutiny of the public and 
media.  A necessary result of these features of our criminal justice system is that any 
federal attempts to limit the collateral punitive consequences of pre-disposition and post-
disposition records will benefit few cannabis offenders. 
 
 
 
Problems Inherent in Drug Enforcement: Irregular Me thods of Enforcement   
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In addition to extremely broad powers of arrest, search and seizure, the police have 
employed irregular or unorthodox methods of enforcement, including the use of 
wiretaps, paid informants, undercover agents, entrapment, trained dogs, strip-searches 
and massive surprise raids.  Although these tactics are legal, in that they have not been 
successfully challenged, the resort to such methods has been criticized as bringing the 
administration of criminal justice and the police into disrepute. 
 
Various forms of illegal police conduct are another cost of using the criminal justice 
system as a means of controlling cannabis-related behaviour.  Unlike the situation in the 
United States and many other countries, drug enforcement in Canada has been 
relatively unblemished by corruption.  However, illegal searches and the use of 
excessive force appear commonplace.  Given the tolerant attitudes of our courts to 
narcotics enforcement officials, and the fact that illegally obtained evidence is 
admissible in court, there are few, if any, significant disincentives to illegal searches or 
physical aggression.  The chances that an officer will be sued civilly or disciplined 
internally are remote, especially if these practices are confined, as they largely appear to 
be, to young, legally-naive suspects.  The use of informants, undercover agents, 
surprise raids, and physical force have all contributed to the tension and violence that is 
inherent in narcotics enforcement. 
 
A Statistical Review of Arrest, Conviction and Sent encing Patterns  
 
Statistics related to the enforcement of cannabis offences have been compiled by both 
the Bureau of Dangerous Drugs and the Justice Division of Statistics Canada.  The 
trend from the mid-1960s until 1974 was one of dramatic annual increases in the 
number of persons charged with and convicted of cannabis offences.   More recently 
there has been some stabilization of reported possession offences, but the annual 
number of distributional offences continues to grow. 
 
Arrest statistics.  In 1969, 4,756 adults and juveniles were charged by police with 
cannabis of fences.  By 1977, this figure had risen to 52,233.  The total number charged 
with cannabis offences during this nine-year period exceeds one-quarter million 
(267,300) and will likely have exceeded 300,000 by the end of 1978.  For the past four 
years, cannabis  offences have represented about 90% of all Canadian drug charges 
under the Narcotic Control Act and Food and Drugs Act.  More significantly, cannabis 
offences have constituted approximately one in eight adult, non-driving charges in 
Canada every year since 1973.  If federal highway traffic of fences are included, the 
proportion drops to about one in eleven. Viewed in another light, cannabis possession 
offences alone account for roughly 25% of the increase in the official “crime rate”  
between 1969 and 1976.  (See Justice Division, Statistics Canada, Catalogue 85-205.) 
 
Conviction statistics.  Convictions have also risen dramatically.  In 1968, there were 
1,453 convictions for cannabis offences, 1,097 of which were for simple possession.  In 
1977, convictions for all cannabis offences had risen to 40,020 with simple possession 
accounting for 90% of the total.  During the 1968-1977 decade, 180,987 Canadians 
were convicted of cannabis possession, and an additional 18,499 persons were 
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convicted of trafficking, importing, and cultivation offences.  Over 70% of these 
convictions occurred in just three provinces, Ontario (36.6%), British Columbia (20.1%) 
and Alberta (14.8%). 
 
Whereas true opiate narcotics accounted for 98.3% of all convictions under the N.C.A. 
in 1961, by 1977 the opiates' share of convictions under this Act had dropped to 1.3%.  
Given that cannabis now accounts for over 96% of all N.C.A. convictions, and that 
virtually 90% of all cannabis offences are for simple possession, police assertions that 
they are concentrating on “hard drugs”  and major cannabis distribution cases appear 
suspect. 
 
Simple possession convictions have risen by a factor of thirty between 1968 and 1977 
while, in the same decade, trafficking convictions have only increased tenfold.  There 
has, however, been an interesting shift within the distributional offences.  In 1969, for 
example, 72% of the distributional convictions were for trafficking, while only 28% were 
for possession for the purpose of trafficking.  These proportions soon began to reverse: 
in 1974 and 1975, 75% of the distributional convictions were for possession far the 
purpose, and according to the 1977 data this offence still accounts for 65% of the 
trafficking convictions.  Both trafficking and possession for the purpose of trafficking 
carry the same penal sanctions. 
 
The tremendous increase in simple possession convictions is probably due more to the 
efforts of uniformed police engaged in general enforcement duties than to the expansion 
of the RCMP, municipal and provincial police drug squads.  It was only in the late 1960s 
that uniformed officers began to make substantial numbers of cannabis arrests, and this 
might also partially explain the subsequent shift in the distributional offences.  While 
uniformed police could make large numbers of arrests for possession and possession 
for the purpose of trafficking, they would almost never make trafficking arrests.  The shift 
in trafficking offences might also reflect enforcement difficulties in making undercover 
purchases from medium- and large-scale trafficking groups.  Petty trafficking arrests are 
easily effected at concerts, bars and on street corners, but making larger purchases 
from more sophisticated and cautious traffickers is far more difficult.  Consequently the 
drug squads may be content to raid a known dealer in the hope of finding sufficient 
evidence to secure a conviction for possession for the purpose, rather than attempting to 
engineer a trafficking purchase. 
 
Use of these alternative strategies is supported by a recent study of the actual quantity 
of cannabis involved in the various cannabis offences as recorded in the 1975 
conviction data of the Bureau of Dangerous Drugs (Bryan, et al., 1978.)  Half of those 
convicted of trafficking in marijuana sold one ounce (30 grams) or less of the drug; 70% 
sold under four ounces.  Of those convicted of possessing marijuana for the purpose of 
trafficking, only 16% possessed less than four ounces, while 48% possessed more than 
a pound.  Similarly with respect to hashish: 78% of the trafficking convictions involved 
one ounce or less as compared to only 32% of the possession for the purpose 
convictions.  By way of comparison, 84% of the marijuana possession and 97% of the 
hashish possession convictions involved one ounce or less. 
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Sentencing statistics.  Sentences have become less severe during the past decade, 
especially in simple possession cases.  A change in judicial attitudes is partly 
responsible.  The most influential factor, however, has probably been the introduction of 
discharge provisions in July 1972.  At the same time, federal drug prosecutors were 
instructed to seek discharges in all first offence cannabis possession cases where the 
offender had no previous criminal record or concurrent conviction.  The judiciary refused 
to automatically grant discharges in these cases in the absence of specific legislation to 
that effect.  There has been, however, a steady rise in the use of discharges since 1972. 
 (See Leon, 1977:  esp. 51-53)  Sentences for distributional offences have also become 
less severe, but the change is far less dramatic than in possession cases. 
 
In 1968, 43.4% of those convicted of simple possession were awarded custodial 
sentences; the rest were fined or granted probation or suspended sentences.  Fines 
soon became the preferred disposition, rising to 77.3% of the possessory sentences 
awarded in 1971.  Despite the introduction of discharges, fines still accounted for 65.7% 
of the possession sentences in 1977.  It is surprising that discharges, which were 
specifically designed to reduce the stigma of a cannabis possession conviction, have 
never accounted for more than 25% of simple possession dispositions. 
 
About 4%, or 1,317 of those convicted for simple possession in 1977 were sentenced to 
incarceration, including 10 persons who received more than a year, and 18 who 
received indefinite periods.  About 40% of those imprisoned were 20 years of age or 
under.  In total, imprisonment has been imposed in over 10,000 convictions for cannabis 
possession during the past decade.  However, these figures are misleading, as it 
appears that more people are incarcerated for default in payment of fines than are 
sentenced to incarceration.  A recent study (Hartman, May 15, 1978) indicated that 587 
persons convicted of possession in British Columbia between 1974 and May of 1978 
were imprisoned for up to six months for default. This total exceeds the number of 
persons actually awarded custodial sentences during the same period.  If this pattern 
applies nationally, as is indicated by recent Ontario data (Patterson, June 21, 1978: 
Labelle, July 14,1978), then close to 3,100 persons were incarcerated during 1977 as a 
direct consequence of simple possession convictions. 
 
Sentences for trafficking and possession for the purpose of trafficking have become 
slightly less punitive since 1969.  Custodial sentences for possession for the purpose of 
trafficking accounted for more than 75% of the cases in 1969, 1970 and 1971, but only 
66% in 1975, 1976 and 1977. Over 80% of those incarcerated received less than one 
year, and over 90% received less than 2 years.  Sentencing practices in trafficking 
cases have been relatively consistent:  between 75% to 82% of traffickers were 
incarcerated each year from 1970 to 1977.  There has been a trend toward shorter 
custodial sentences with less than 5% of those incarcerated for trafficking sentenced to 
more than two years.  The courts have not consistently distinguished between levels of 
trafficking, and undoubtedly some marginal or insignificant traffickers are still being 
severely punished. 
 
Persons convicted of importation are subject to a mandatory minimum of seven years' 
incarceration, regardless of the quantity involved.  Almost all importing dispositions 
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since 1973 have been for this mandatory minimum period.  Occasionally, however, 
importers have received fines, probation, discharges, and one-, two- and three-year 
sentences.  These unauthorized sentences probably reflect the individual judges' 
concern for the disproportionality of the statutory minimum sentence. 
 
Cultivation convictions increased from 6 in 1968 to 145 in 1977.  As in the past, about a 
third of those convicted in 1977 received custodial sentences.  Of those incarcerated, 
only one received more than six months. 
 
In summary, one out of every eight Canadian adult criminal charges, excluding highway 
traffic crimes, is for a cannabis offence.  Approximately 38,000 persons are annually 
convicted of cannabis violations.  Ninety percent of these convictions are for simple 
possession of marijuana or hashish.  Despite a general reduction in the severity of 
sentences in cannabis cases, over 1,300 persons were sentenced to prison for simple 
possession in 1977.  At least this number were subsequently imprisoned for defaulting 
on fines imposed for simple possession.  These default incarcerations are likely borne 
by the young and the poor — those same classes most exposed to the risk of arrest and 
conviction in the first place. 
 
The Financial Cost of Cannabis Enforcement  
 
The Health Protection Branch has recently begun collecting data on the dollar cost of 
cannabis enforcement.  Research in this area is always difficult as much of the 
information is confidential, enforcement agencies are sensitive about external appraisals 
of their operations, and, even when accessible, the data rarely refer to purely cannabis-
related costs.  Information on enforcement costs, particularly for the offence of simple 
possession, is critical to any comprehensive assessment of the present control regime.  
Obviously some public hazards warrant almost any expenditure.  However, where one is 
skeptical of the impact of current measures and faced with limited resources, it is 
reasonable to strive for a more efficient and effective administration of justice.  And this 
requires estimates, at least, of present costs. 
 
California has provided the most comprehensive study of the fiscal costs of cannabis 
enforcement.   The Final Report of the California Legislature Senate Select Committee 
on Control of Marijuana conservatively estimated the cost of state cannabis law 
enforcement for 1972 at $100 million.  As the Report noted, this figure “ is considered a 
minimum calculation: the actual costs to the taxpayer were probably much higher”  as 
various processing, committal, juvenile justice, diversion, rehabilitation and peripheral 
welfare costs were not included in the calculation. (California, May, 1974:113)  The cost 
of an adult cannabis arrest and prosecution in 1972 was conservatively estimated at 
between $1,200 (a figure that excluded state, as opposed to local, law enforcement 
agency expenditures) and $2,800.  Approximately 80% of those arrested were charged 
with possession.  These California data exclude substantial cost items and are 
somewhat dated, but if we were to apply them to Canada, the police and judicial costs of 
processing the 41,000 adults charged with cannabis possession in 1977 would be 
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conservatively estimated at between $49 and $115 million.  The 2,214 juveniles similarly 
charged in 1977, would, of course, represent an additional expense. 
 
A second, and the only indigenously Canadian calculation, appears in a recent paper by 
Hogarth and Robertson.  (June 7, 1978, rev. Sept. 1, 1978:44)  Stripped to its 
essentials, their argument is as follows:  A task force on the administration of justice 
estimated that the total annual cost of administering the Canadian criminal justice 
system is about $2 billion.  Cannabis possession of fences constitute about one-eighth 
(or 13%, in 1976) of all criminal offences, and one can “assume”  that these cases 
require, on average, one-half  the resources of “ordinary”  crimes.  Thus, taking 13% of 
$2 billion and dividing by 2, they arrive at an annual simple possession enforcement cost 
of $130,000,000. 
 
Unfortunately their analysis suffers from several fatal methodological flaws.  The “one-
out-of-eight”  statistic, for example, refers to all cannabis-related offences, not just 
simple possession as the authors assume.  As well, their calculations exclude 
consideration of federal highway traffic charges such as impaired driving and failure to 
provide a breath sample, which, if included, would increase the total number of criminal 
offences by a third.  More importantly, moreover, the $2 billion figure included not only 
all federal offences but, as well, all provincial and municipal offences except parking 
violations.  In fact, cannabis offences represent only about 1%, rather than 13%, of the 
total Canadian offences recorded in 1975.  (National Task Force on the Administration 
of Justice, June 7, 1977: 18-19, 24).  Of equal difficulty is Hogarth and Robertson's 
assumption that cannabis cases involved one-half the resources of “ordinary”  crimes.  
Once it is realized that the $2 billion figure refers to violations of provincial statutes and 
municipal by-laws as well as federal enactments, then it is likely that the average cost of 
a cannabis possession offence is considerably greater than the approximately $350 
average cost of an “ordinary”  offence.  This is because the formal proceedings in 
criminal cases are far more costly than the “ ticketing”  procedures commonly employed 
in the provincial and municipal violations that account for the bulk of Canadian offences. 
 
Although any estimate must be speculative at this stage, it appears reasonable to 
suggest that the enforcement cost for the offence of simple possession of cannabis is 
between $60 and $100 million per year. It should be emphasized that even if this 
offence were repealed, there would likely be no direct monetary savings.  More 
realistically, the funds now spent on enforcing the prohibition of possession would be 
reallocated to other police operations.  In California, for example, a July 1975 enactment 
(SB 95) reduced the offence of simple possession of marijuana from a possible felony 
carrying a penalty of up to ten years' imprisonment to a citable misdemeanor with a 
maximum penalty of a $100 fine.  A legislatively mandated study of the impact of this 
“decriminalization”  measure found that the law enforcement and judicial system costs 
for marijuana possession were 75% lower during the first six months of 1976 than during 
the comparable period immediately prior to the new law's enactment.  Comparing the 
same two periods, marijuana possession arrests and citations were reduced by nearly 
50% while “arrests of heroin addicts and other drug offenders increased 
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significantly...reflecting greater police concentration on hard drug offenders.”   
(California, State Office of Narcotics and Drug Abuse, January, 1977:1,8) 
 
The Sociolegal Consequences of Enforcement  
 
The negative consequences of criminalizing cannabis are easy to recite but extremely 
difficult to quantitatively assess.  The Le Dain Commission enumerated ten such “social 
costs”  in its Cannabis report.  (Le Dain, 1972: 292-298)  The first and “most serious”   
was the effect of a criminal conviction, particularly on young offenders.  It is well 
established that the formal application of criminal sanctions has a stigmatizing effect on 
those exposed to the process, although, according to a Canadian study, this experience 
has almost no deterrent influence on cannabis users.  (Erikson, 1978) 
 
Other social costs of criminally prohibiting cannabis mentioned by the Le Dain 
Commission include:  encouraging the development of an illicit market; obliging persons 
to engage in criminal activities or with criminal types to supply themselves with 
cannabis; exposing people to more hazardous drugs by forcing them to have contact 
with traffickers dealing in a variety of psychotropic products; promoting the development 
of a deviant subculture; undermining the credibility of drug education programs; the use 
of extraordinary and disreputable methods of enforcement; creating disrespect for law 
and law enforcement generally; diverting law enforcement resources from more 
important tasks; and adversely affecting the morale of law enforcement authorities.  
Additional social costs include the provision of an economic base for organized crime, 
health risks flowing from the consumption of unregulated, herbicide-contaminated 
products, the inhibition of research into therapeutic uses of cannabis, the erosion of civil 
liberties, and the criminal socialization of young persons through custodial sentences. 
 
The Commission also noted that occupational and professional disqualifications and 
numerous automatic and discretionary legal liabilities result from a cannabis conviction. 
 Two studies sponsored by the Health Protection Branch detail these specific negative 
consequences.  (Leon, 1978; McKee, 1978) 
 
A convicted cannabis offender is at a distinct disadvantage in any subsequent criminal 
proceedings: his past criminal record may be used to establish grounds for keeping him 
in custody prior to trial; it may influence the Crown to proceed by way of indictment 
rather than summary conviction; it may be raised to impeach his credibility if he takes 
the stand; it may automatically result in a more severe sentence as dictated by various 
criminal statutes; it may be introduced by the prosecutor in speaking to sentence and 
appears to be an extremely important factor in shaping judicial sentencing discretion; 
and it will likely influence the classification process in prison, and the granting and terms 
of parole. 
 
An individual convicted of a cannabis offence may be denied entry into Canada as a 
visitor, or as an immigrant.  Once in the country, a visitor, immigrant or even permanent 
resident may be deported if convicted of a cannabis offence, even simple possession.  
Discussions with immigration officials in the London area indicated that these harsh 
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provisions may be tempered by various saving sections in the Immigration Act S.C.  
1976-77, c.52 and by the immigration officers' exercise of formal and informal 
discretionary powers.  It was suggested that an otherwise law-abiding permanent 
resident would not be deported if convicted of a minor cannabis offence.  The 
Citizenship Act S.C.  1974-75-76, c.108 provides that citizenship cannot be granted to a 
person who has been convicted of an indictable offence three years prior to the date of 
application or during the period between the application date and the date he otherwise 
would have been granted citizenship. 
 
Entry into the United States and the United Kingdom may be denied to an individual who 
has been convicted of a cannabis offence.  Officials of both countries indicated that the 
decision to permit or deny entry would be based on various factors including the reason 
entry was sought, the date of the conviction, other convictions, and humanitarian 
considerations.  It appears that a Canadian citizen visiting either country on a holiday 
would not be denied entry merely because he had been convicted of cannabis 
possession in the distant past. 
 
Many federal acts contain broad employment criteria which could be used to deny a job 
to an individual with a record for a cannabis offence. The Criminal Records Act and 
Human Rights Act together reduce the possibility that a pardoned offender's record 
would even become known to a federal department or agency.  With the possible 
exception of jobs requiring a security clearance, these Acts should prevent 
discrimination against pardoned offenders in hiring by federal departments and 
agencies. 
 
An informal survey of federal and Ontario government personnel and security officers 
was conducted in the Health Protection Branch in the summer of 1978.  It would seem 
that, unless their cannabis possession offences were detected at the place of work or 
resulted in a gaol sentence, government employees would be unlikely to be suspended. 
Any disciplinary action taken against an employee for the sole reason that he or she had 
been convicted of possession would warrant lodging a grievance with the Anti-
Discrimination Branch of the Public Service Commission.  In cases of trafficking-related 
offences, the picture is less clear.  Cannabis offences, however, even simple 
possession, can result in the suspension or cancellation of security clearances or can be 
considered grounds for refusal to issue one to a prospective employee.  This could be a 
major stumbling-block to obtaining a job or promotion in the public service. 
 
Employment opportunities in the regulated professions and licensed occupations may 
be adversely affected by a conviction for a cannabis offence.  The provincial legislation 
governing admission and disciplining of professions usually contains general criteria 
requiring an applicant or member to be of “good character”  and refrain from 
“unprofessional” , “dishonorable”  or “ improper”  conduct.  Such broad criteria apply to 
lawyers, architects, engineers, surveyors, accountants, health care professionals, dental 
technicians, psychologists, veterinarians and funeral directors.  The licensed 
occupations are governed by similar legislation and include an even broader range of 
careers such as ambulance drivers, auctioneers, real estate agents, police officers, and 
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operators of nursing homes, taverns, private hospitals, and private vocational schools.  
Primary and secondary school teachers are particularly vulnerable because of the 
sensitivity of their positions to public scrutiny.  In some recent cases (Vancouver 
Province, Dec. 1, 1977; Globe & Mail, June 30,1978), school boards have taken 
disciplinary action against teachers convicted of cannabis offences, despite the fact that 
the court granted them discharges. They were removed from contact with students and 
given administrative duties to perform or otherwise demoted. 
 
Given the generality of the “good moral character”  criterion and the discretionary nature 
of the admitting, licensing and disciplining powers, it is impossible to predict the 
consequences of a cannabis conviction.  In fact, this element of uncertainty itself is one 
of the most significant negative consequences of a cannabis conviction. 
 
Some of these social and legal costs are inherent in the criminal law process.  Others 
are a product of our current approach to non-medical drug use in general and cannabis 
in particular.  Although impossible to quantify, these are all real costs which must be 
balanced against the benefits of maintaining the criminal prohibition in reaching any 
reform decision. 
 
 
Public and Professional Attitudes  
 
Demographic surveys have been used to canvass public attitudes toward cannabis and 
appropriate cannabis control measures.  These polls are exclusively conducted among 
adult populations and are difficult to compare because of the array of legal alternatives 
presented to respondents.  However, the results show uniform dissatisfaction with the 
current control regime. 
 
An April 1977 Gallup poll found that about 37% of the responding national sample 
thought “possession of small amounts of marijuana should be a criminal offence.”   A 
slightly higher proportion, 38%, thought simple possession should “be an offence 
subject only to a fine — similar to a traffic violation” , and 24% thought simple 
possession should “not be an offence at all” .  (Ottawa Citizen, May 14, 1977:7)  A 
second national survey, conducted in the fall of 1977 for Weekend Magazine (1977:3), 
asked only if marijuana should be “ 'legalized”  in Canada.  There was no explanation of 
“ legalization,”  a term that ordinarily connotes licit distribution as well as use, but 
approximately 37% of those who answered the question thought this approach a “good 
thing.”  The remainder thought legalization a “bad thing.”  
 
The most recent attitudinal survey was deliberately designed to reflect a full range of 
realistic legislative options in a clearly comprehensible manner.  This survey was 
sponsored by the Addiction Research Foundation of Ontario and was conducted by the 
Gallup organization as part of their September 1978 national poll.  (The Journal, Nov. 
1978:1; Gallup Omnibus Study, Sept. 1978)  Of those who responded, approximately 
90% of those surveyed, about 35% favoured retention of the status quo, 15% thought 
simple possession should be a crime subject to fines only, 24% thought simple 
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possession should not be a criminal offence, although trafficking activities should remain 
so, and 26% opted for commercial cannabis distribution, like alcohol, in government-
licensed stores. 
 
In both Gallup polls, one in the spring of 1977 and the other in the fall of 1978, about 
two-thirds of those who responded were opposed to maintaining the present legislative 
regime.  The latest poll indicates that half the Canadian adult population, including about 
60% of those between 18 and 30, is prepared to remove all criminal sanctions, including 
fines, for simple possession of cannabis. Further, over half of these persons favour a 
legal distribution system akin to that presently employed for alcohol.  Since some 
liberalization is apparent between the 1977 and 1978 polls, and since young adults more 
frequently choose the reform options than older Canadians, the likely direction of public 
attitudes will increasingly be away from criminal measures and towards more tolerant or 
even approbative control regimes. 
 
Most of the relevant Canadian professional associations have expressed similar 
sentiments.  As long ago as 1972, the Pharmacological Society of Canada endorsed the 
Le Dain Commission's recommendation that simple possession no longer be an 
offence.  (The Journal, Aug. 1, 1972:1)  The Canadian Medical Association publically 
opted for “decriminalization”  during the 1975 Senate hearings regarding Bill S-19.  More 
recently, the Canadian Bar Association adopted a resolution recommending the removal 
of all criminal penalties for the possession, cultivation and non-profit transfer of small 
amounts of cannabis intended for personal adult use.  (National, Sept.-Oct. 1978:19) 
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 Part 4  – Legal Issues and Options  
 
 
3.  INTRODUCTION 

 
Thus far, we have surveyed the empirical bases of cannabis control policy.  The health 
and safety correlates, the epidemiology of cannabis use and the nature of the cannabis 
market have been examined.  We have also detailed our legal response to cannabis 
use, including such matters as police powers, the processing of suspects and 
information, enforcement statistics, and the financial and sociolegal costs of the present 
controls.  These background data permit an informed analysis of the cannabis control 
options and their relative capacity to attain our policy goals. 
 
The preferred cannabis control alternative is that regime which best achieves our social 
policy objectives.  As outlined earlier, the major objectives are the minimization of those 
public health concerns associated with contemporary usage patterns and those 
individual and social costs ascribable to legal controls and enforcement practice.  These 
twin objectives are somewhat contradictory, and their maximal realization thus requires 
a balancing of interests.  To date, however, official policy has been exclusively directed 
toward minimizing the health and safety harms, chiefly through a strategy of general 
discouragement of use.  The instrument of social control traditionally employed to effect 
this policy of discouragement has been the criminal law.  While education and 
information programs have been used as ancillary measures, historically primary 
reliance has been placed on the criminal sanction.  Although it is impossible to estimate 
what the prevalence of cannabis use would be in the absence of legal penalties,1 it is 
clear that millions of Canadians have not been deterred by the criminal law.  More 
importantly, reliance on the criminal law engenders adverse consequences which may 
outweigh the harms incidental to that very conduct it was designed to discourage. 
 
The criminal sanction represents the extreme end of the social control continuum.  In the 
words of the respected legal theorist Herbert Packer (1968:250), it is the “ultimate threat 
. . . that should be reserved for what really matters.”   Certain aspects of cannabis use or 
commerce may generate risks that warrant application of the criminal law.  But it is a 
question of degree, proportionality and appropriateness: of how to achieve the desired 
health and safety objectives at the lowest possible social, personal and financial costs.  
Our current approach is overly-comprehensive.   By maintaining a blanket prohibition we 
have criminalized some relatively inoffensive conduct and tens of thousands of 
otherwise law-abiding persons; yet we have failed to effectively address those public 
health matters of genuine concern. 
 
It should be re-emphasized that cannabis use, per se, is a relatively innocuous activity.  
The major risks posed by cannabis consumption are limited  to clearly delineated 
populations, certain types of conduct (behaviour) requiring skilled functioning, and 
smoking, the most prevalent mode of administration.  Since the significant health and 
safety concerns can be readily identified, our response should be specifically designed 
to minimize these potential harms.  Driving while cannabis-intoxicated, for example, is 
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one kind of hazardous conduct that entails risks more amenable to risk-tailored 
measures than any general possessory prohibitions.  This type of risk-focused approach 
serves several important functions: government's concerns, better achieves the desired 
balance of objectives than general prohibitions, and avoids the needless collateral costs 
of blanket criminalization.  Such risk-specific criminal measures should be but one part 
of a comprehensive, integrated governmental response that also includes educational, 
informational and interventionist measures.  This multi-modal response is essential to 
effectively reduce the incidence of cannabis-related public health concerns. 
 
Before reviewing the cannabis control alternatives, we will examine several legal factors 
that mark the outer boundaries of any legislative response to cannabis use in Chapter 4. 
 These include certain normative concerns such as clarity, efficiency and fairness, 
constitutional and international restraints on federal legislative discretion, and the 
problem of meaningfully defining offences.  Eight legislative options are then 
conceptually delineated, described and critically analyzed with respect to the global 
objectives and normative and legal constraints in Chapter 5.  
 
 
4.  FACTORS TO BE CONSIDERED IN FRAMING A LEGISLATIVE RESPONSE 
 
A number of legal factors which fix the outer parameters of federal legislative discretion 
must be surveyed prior to examining the cannabis control options themselves.  Some of 
these considerations are a product of international agreements or the Canadian 
constitution.  Other concerns are of a more normative nature, pertaining to goals or 
ideals applicable to the design of any criminal legislation. 
 
Normative and Design Concerns  
 
Among the jurisprudential concerns that ought to be addressed in framing any legislative 
response are clarity, efficiency and fairness.   Of initial importance, then, is that 
legislation provide the public with a clear and unambiguous statement of federal 
government concerns and policy.  This is particularly important with respect to cannabis 
legislation because it affects a broad and largely young segment of the general 
population.  The need for a clear message is heightened by the controversy and 
misinformation surrounding both the drug's effects and the present law.  The public need 
not understand the technicalities or legal nuances of complex penal legislation, but it 
must be able to appreciate the central thrust of government policy and the 
consequences of violations. 
 
One problem with the present control regime is that it no longer reflects current 
knowledge about the drug or, for that matter, current government concerns.  The 
legislation conveys the message that cannabis use per se is a hazardous activity, a 
characterization that is belied by the personal experience of over three million 
Canadians.  This contradiction between official legislative policy and individual 
experience has undercut the legitimate health and safety concerns posed by cannabis.  
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Of equal importance, it is likely to have undermined the credibility of the criminal justice 
system, especially among the young. 
 
Similar problems have arisen from the public's misunderstanding of both the present law 
enforcement approach to cannabis and the significance of a cannabis conviction.  The 
impression has been created that arrests for simple possession of cannabis are 
decreasing and that the police are concentrating almost exclusively on traffickers.  Many 
believe that if convicted of simple possession they will avoid a criminal record, while 
others believe an offender can have his criminal record for cannabis possession 
completely expunged.  As indicated in Part 3 – The Empirical Bases  of Cannabis  
Control Policy,  these views are unfounded. 
 
The present legislation no longer reflects current policy, confuses rather than 
emphasizes the real health and safety concerns posed by cannabis, has generated a 
misleading impression of the law, and may seriously threaten the integrity of the criminal 
justice system. 
 
A second normative concern, the efficient allocation of criminal justice resources, has 
become increasingly important given competing demands on an already over-burdened 
criminal justice system.  The earlier reported finding that “decriminalization”  of cannabis 
in California resulted in decreased arrests for marijuana possession, but increased 
arrests for heroin and other drugs, is particularly germane.  Any legislative option that 
reduces the $60-l00 million yearly cost of cannabis enforcement in Canada will likely 
result in increased enforcement of other, and hopefully more serious, offences.  Thus, 
the first issue is whether the present allocation constitutes the most efficient and 
effectual use of a limited resource.  No matter how this issue is resolved, efforts must be 
made to ensure the wisest allocation of those enforcement resources ultimately 
assigned to cannabis control. 
 
Because responsibility for police activities falls on all three levels of government, 
federal, provincial and municipal, the federal government's ability to influence the 
allocation of resources among all criminal offences and within a specific criminal area is 
extremely limited.  Changes in R.C.M.P. drug enforcement policy, federal drug 
prosecutors’  directives, and federal-provincial discussions may be of some limited 
assistance.  However, it should be noted that attempts to focus aggregate police 
resources on the hard drugs and major cannabis trafficking cases have not been 
successful.  Simple possession of cannabis now accounts for over 85% of all cannabis 
charges and about 80% of all adult charges under the Narcotic Control Act.  The federal 
government cannot substantially alter this heavy concentration of resources on 
enforcement of consumption-related offences so long as it maintains a general 
prohibition against cannabis possession.  The options discussed below vary both in 
terms of their likely enforcement costs and the extent to which they facilitate 
concentration of police attention on specific high-risk behaviours.  If a blanket prohibition 
against all consumption -related behaviour is maintained, significant savings are not 
likely to be realized, nor is the public's protection from legitimate health and safety 
concerns likely to be enhanced. 
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A final, general normative concern relates to two matters traditionally subsumed within 
the term “ fairness.”   The first, proportionality, deals with whether the legislative 
response to cannabis-related behaviour is appropriate relative to the response to other 
potentially harmful behaviours. In this regard, any legislative response must be 
considered in terms of the severity of its sanctions, the risks posed by the proscribed 
conduct, the allocation of enforcement resources, and the breadth of the relevant police 
powers.  Proportionality, like the efficient allocation of limited enforcement resources, 
involves the comparison of cannabis use with other risk-producing conduct and the 
subsequent comparison of cannabis-related behaviours relative to one another.  The 
seven year mandatory minimum sentence for cannabis importation is perhaps the most 
commonly cited example of disproportionality, and one that has provoked at least some 
judges to ignore the law and impose lesser, unauthorized sentences.  Public opinion 
data indicate that there is broad support for remedying many such inequities. 
 
A second aspect of fairness is equality of treatment.  This fundamental principle of our 
legal system requires that like cases be treated alike.  In the context of federal cannabis 
policy, this principle would require that the legal definitions of offences correspond to 
meaningful categories and distinctions.  The present definitions of trafficking and 
constructive trafficking have been widely criticized for including within the distributional 
offences conduct that is functionally equivalent to simple possession.  For example, 
persons who engage in conduct virtually identical to simple possession, such as the 
communal sharing of a marijuana cigarette, are liable to the same penalties as large-
scale commercial traffickers. 
 
The principle of equality of treatment must be tempered by a capacity to respond to 
individual cases.  Traditionally, this has been accomplished by granting a broad 
measure of discretion to police, prosecutors and judges.  But, there are legitimate 
concerns that this discretion be uniformly exercised in accordance with explicit or 
implicit cannabis policy goals.  Even if the federal government provided a clearer 
statement of its policies and concerns, it could only indirectly influence this exercise of 
discretion.  To directly address the issue, the present general prohibitions and high 
maximum penalties would have to be replaced with more specifically defined offences 
and sanctions. 
 
International Considerations  
 
Canada is a party to the Single Convention on Narcotic Drugs, 1961, as amended by the 
1972 Protocol.  This treaty determines Canada's international obligations regarding the 
domestic control of cannabis products.  It subjects “cannabis,”  “cannabis resin”  
(hashish) and “extracts and tinctures of cannabis”  to stringent general control measures 
governing, among other things, import, export, manufacture and domestic distribution.  
“Cannabis”  is defined as “ the flowering or fruiting tops of the cannabis plant...from 
which the resin has not been extracted.”   It is generally conceded that this definition 
permits the legalization of the leaves of the cannabis plant, provided they are not 
accompanied by the flowering or fruiting tops.  THC and its isomers are governed by the 
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Convention on Psychotropic Substances, a distinct treaty to which Canada has not yet 
acceded.2 
 
The primary object of the Single Convention is to restrict the trade in and use of 
controlled drugs, including cannabis products, to exclusively medical and scientific 
purposes.  To this end, a number of elaborate reporting and licensing measures have 
been developed.  As well, the sole penal provision of the Single Convention (article 36) 
requires that, 
 

...each Party shall adopt such measures as will ensure that 
cultivation, production, manufacture, extraction, preparation, 
possession, offering, offering for sale, distribution, purchase, sale, 
delivery on any terms whatsoever, brokerage, dispatch, dispatch in 
transit, transport, importation and exportation of drugs contrary to 
the provisions of this Convention, and any other action which in 
the opinion of such Party may be contrary to the provisions of this 
Convention, shall be punishable offences when committed 
intentionally.... 

Consequently, Canada is bound to treat these activities, with respect to cannabis, 
cannabis resin, and extracts and tinctures of cannabis, as punishable offences.  
However, the prevailing view is that article 36 is directed towards illicit traffickers rather 
than drug users.  As a result, it is generally accepted that the word “possession”  in 
article 36 refers to possession for unauthorized distribution and not simple possession 
for personal consumption.  Other consumption-related conduct described in article 36 
may be similarly excluded from the treaty-prescribed obligation to impose penal 
sanctions.  Thus, “cultivation”  for personal use and even non-commercial “distribution”  
such as sharing, would, like possession for personal consumption, fall outside the 
mandatory penal provisions of article 36. 
 
Certain “general obligations”  in the Single Convention prevent Canada from 
affirmatively authorizing cannabis possession except for medical or scientific purposes.  
While these general obligations (articles 4 and 33) do not oblige treaty parties to impose 
penal sanctions on possession for personal use, they do require that non-penal 
measures be taken to discourage such possession.  This, essentially, is Canada's 
present policy with respect to the “controlled drugs” , such as amphetamines and 
barbiturates: these drugs may only be obtained upon prescription but their unauthorized 
possession is not a criminal offence.  One such non-penal measure that may be 
employed is confiscation.  Parties are expressly bound to seize and confiscate drugs 
involved in the commission of article 36 offences, but there is no explicit parallel 
confiscatory requirement for consumption-related conduct that, as indicated, falls 
outside of this penal provision. At least one country, the Netherlands, has found an 
implicit treaty obligation to confiscate drugs possessed for personal use.  However, such 
a confiscatory obligation does not appear to necessarily flow from Single Convention 
requirements. 
 
In summary, the Single Convention provision which obliges Canada to render certain 
cannabis-related conduct punishable offences allows considerable constructive latitude. 
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 The obligation to criminalize the specified behaviours apparently depends on the 
purpose of the behaviour.  A party is required to impose criminal sanctions on conduct in 
furtherance of commercial trafficking, but not on conduct — be it possession, cultivation 
or distribution — that relates solely to personal consumption.  Consequently, Canada is 
not required to criminalize consumption-related activities, although it may continue doing 
so.  Further, even If continues to criminalize persons engaged in consumption-oriented 
conduct, the 1972 Protocol no longer requires a party to convict or punish such 
offenders.  Finally, the general obligation to limit the possession of cannabis products 
exclusively to legally authorized medical and scientific purposes refers to administrative 
and distribution controls.   Although this provision may require confiscation of cannabis 
possessed without authorization, it does not bind Canada to criminally penalize such 
possession. 
 
A more detailed analysis of Canada's international obligations, including a discussion of 
the amending and withdrawal provisions, appears as Appendix A: The Single 
Convention and Its Implications for Canadian Cannab is Policy. 
 
Constitutional Considerations  
 
The Canadian constitution severely limits both federal and provincial legislative 
responses to cannabis.  The innovative cannabis control regimes adopted in some 
Western European and several American states are incompatible with the unique 
division of legislative powers that characterizes our constitution.  It is necessary, then, to 
briefly examine Parliament's and the  
provinces' constitutional jurisdiction to enact cannabis legislation.  The problem of 
whether Parliament can create a non-criminal (or “civil” ) offence and control provincial 
police and court records will also be explored. 
 
Jurisdiction.  Both federal and provincial governments have the constitutional authority 
to enact valid cannabis legislation.  Parliament's authority can be founded on its criminal 
law power, s. 91(27) of the British North America Act,  1867 (B.N.A. Act), and its trade 
and commerce power, s. 91(13) of the B.N.A. Act.  Under its criminal law power, 
Parliament can enact legislation for the promotion of public order, safety, morals, and 
health, provided the legislation contains penal sanctions.  If Parliament repealed the 
present cannabis prohibitions, it could still invoke its criminal law power to enforce 
standards of quality and purity for the drug.  However, Parliament could not, in the name 
of criminal law, establish a regulatory scheme for the retail licensing and distribution of 
cannabis. Such a statute would be struck down as “colourable”  criminal legislation, i.e., 
as legislation which bears the trappings of the criminal law, but which in fact, deals with 
matters assigned exclusively to the provinces.  Federal legislation regarding the retail 
distribution of cannabis would almost certainly be held to invade the provincial power to 
control intraprovincial trade — a subject reserved for the provinces by virtue of their 
authority over property and civil rights (s. 92(13) of the B.N.A. Act). 
 
Parliament has some constitutional jurisdiction over trade and commerce, but this head 
of power has been judicially defined to include only interprovincial and international 
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trade.  While Parliament could use this power to regulate, tax and even prohibit 
importation of cannabis into Canada, it could not, without use of the criminal law power, 
control cultivation within a province or intraprovincial cannabis sales.  If Parliament 
relied exclusively on its trade and commerce power, each province could enact their 
own cannabis regulatory schemes. 
 
The provinces have three constitutional bases for cannabis legislation: the provincial 
health power, s. 92(7), the provincial trade and commerce power, s. 92(13), and the 
provincial power over matters of merely a local or private nature in the province, s. 
92(16).  Just as Parliament cannot usurp provincial control over intraprovincial trade by 
enacting colourable criminal legislation, the provinces cannot, in the guise of health or 
intraprovincial trade, enact what is in essence criminal law.  The provinces can Impose 
penalties for violation of provincial statutes, but these statutes must serve purposes 
constitutionally assigned to the provinces.  The penalties for such violations may be as 
severe as those prescribed by federal statutes, but these provincial violations are 
defined as “offences,”  not “crimes,”  and such offenders do not have “criminal records.”  
 
Since Parliament and the provinces both have constitutional power to enact valid 
cannabis legislation, whether any provincial legislation is operative depends on the 
extent and nature of any federal cannabis legislation and the constitutional doctrines of 
paramountcy and concurrency.  The doctrine of paramountcy provides that where valid 
federal and provincial legislation on the same subject conflict, the federal statute 
prevails, rendering the provincial legislation “dormant”  or “ inoperative”  to the extent of 
the conflict.  Where there is no inconsistency or repugnancy between the federal or 
provincial laws, both operate concurrently.  The problem, then, is to determine what 
constitutes inconsistency or repugnancy. 
 
Although the issue is contentious, it appears that the Supreme Court of Canada has 
adopted a test of “operating incompatibility”  which requires that there be an express 
contradiction between the federal and provincial statutes.  The test of such 
incompatibility is usually expressed as the impossibility of obeying one statute without 
violating the other.  Thus, if Parliament were to pass legislation stating that it is an 
offence to possess more than a specified amount of cannabis, the provinces would be 
likely to enact legislation prohibiting possession of less than the specified amount as 
there would be no operating inconsistency between these two acts.  Should Parliament 
wish to prevent provincial possessory legislation, it would have to expressly state that it 
is not an offence to possess less than the stipulated amount. 
 
If Parliament, by modifying its cannabis legislation, vacated part of the cannabis control 
field, each province could enact its own complementary cannabis statutes.  In the case 
of a complete federal withdrawal, one province could establish a government retail 
distribution system akin to a Liquor Control Board.  Another province, however, could 
prohibit cannabis possession, cultivation and distribution under its health power.  Once 
having vacated the field, Parliament could not prevent these variations in provincial 
responses.  It is possible, however, that Parliament could negotiate with the ten 
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provinces, offering to withdraw in return for provincial legislation which met its policy 
objectives. 
 
Non-criminal, or “ civil,”  offences.  A number of American states have “decriminalized”  
cannabis possession by transferring the offence from their criminal codes to their civil 
codes.  Cannabis possession is not, as a result, legalized; it remains an offence subject 
to punishment like a violation of highway traffic legislation, but it is not a “criminal”  
offence and the offender does not have a “criminal record.”   This transfer is possible 
because state governments have both criminal and civil jurisdiction.  As appealing as 
this model might be, it appears to be constitutionally unavailable to Parliament.  Since 
Parliament's jurisdiction over cannabis is based on its criminal law power, it is difficult to 
see how it could create a civil offence, when the courts have defined a crime as an act 
prohibited with penal consequences.  In any event, the Interpretation Act R.S.C. 1970, c. 
I-23, s. 27(2), deems the violation of any federal statute — no matter what head of 
power it is enacted under — to be a criminal offence.  Thus, unauthorized parking on 
federal property, in violation of the Government Property Traffic Act R.S.C. 1970, c. G-
10, constitutes a criminal offence.  The fact that this legislation provides for the ticketing 
of the vehicle and the entering of a conviction upon payment of a set fine does not 
negate the criminal nature of the offence, but merely relates to the procedures used to 
enforce the law. 
 
Criminal records.  Parliament has jurisdiction over criminal law and procedure by virtue 
of s. 91(27) of the B.N.A. Act.  However, under s. 92(14) the provinces are responsible 
for the administration of justice, including the constitution, maintenance and organization 
of the criminal courts.  Provincial enforcement agencies generate enormous amounts of 
data, and the issue arises as to whether it is Parliament or the provinces which can 
control the collation and dissemination of this information.  These police and court 
records are created in the normal course of the administration of criminal justice and are 
essential for system management.  Consequently, the provinces would argue that these 
data rest within their sole constitutional power.  The federal Government would claim 
that control over such records is necessarily incidental to its powers over criminal law 
and procedure, and that therefore it is competent to enact legislation concerning the 
data.  If the federal government is right, then it might, through the doctrine of 
paramountcy, be able to control these data despite contraveiling provincial legislation. 
 
Although this specific matter has not yet been litigated, the Supreme Court of Canada is 
presently deciding a somewhat analogous issue involving a conflict between the 
provincial power over the administration of criminal justice and Parliament's power over 
the criminal law.  (See, Re Hauser and The Queen  (1976), 80 D.L.R. (3d) 161 (Alta. 
C.A.))2  Based on appellate court decisions and available authorities, it would appear 
that the provinces may well have exclusive control over the collection and dissemination 
of these records.  This issue is of crucial importance as several of the cannabis control 
options discussed below, as well as proposed changes in the Criminal Records Act 
purport to prohibit the dissemination of any police, court or related record in the hands of 
any administration of criminal justice agency of any government.  While the purpose of 
these federal proposals is commendable — namely, to reduce the collateral punitive 
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consequences of a criminal record — they may nonetheless be unconstitutional. In 
analyzing the legislative options it is important to keep in mind that Parliament may not 
have the constitutional power to limit the collection and dissemination of local and 
provincial police and court records which it is responsible for creating. 
 
In summary, Parliament's range of options is limited.  It cannot create a civil offence.  
Once Parliament has made a certain cannabis-related criminal, the entire spectrum of 
collateral consequences of a criminal record automatically apply.  While some of these 
consequences can be retroactively “deemed”  away through elaborate legislative 
mechanisms, the criminal offender will inevitably suffer some residual disadvantages.  If 
Parliament is intent on eliminating these consequences for possession of small 
quantities of cannabis, it must explicitly remove the criminal offence in such a fashion as 
to prevent the provinces from enacting parallel provincial offences. 
 
Defining Offences  
 
Central to the formulation of rational legislative policy is the problem of defining offences 
to reflect meaningful behavioural categories.  This is an implementational problem, an 
issue that arises independent of the selection of a preferred control option.  However, it 
is of such importance, particularly with regard to the innovative reform models, that it 
should be addressed at this preliminary juncture. 
 

Our concerns, then, are several.  First, cannabis-related offences 
should be referable to common-sense understandings of the 
proscribed conduct.  The offences, in other words, should derive 
from “real”  behaviour rather than abstract legal theory.  Second, if 
statutory behavioural distinctions carrying differential penalties are 
drawn, they should accord with popular moral as well as 
behavioural conceptions.  Third, while offences should be defined 
so as to forward policy goals and facilitate enforcement, they must 
also be sufficiently precise and narrow to ensure that the public 
can identify the boundaries of legal conduct and thus avoid the risk 
of unintended criminalization. 

Canadian drug control legislation has always distinguished between consumption-
related conduct and commercial conduct, between those who merely use drugs and 
those who sell them.  The present statutory response to cannabis consumption is found 
in the Narcotic Control Act offence of possession.  All other cannabis-related offences 
— trafficking, import, export and cultivation — appear to be directed at distributors.  The 
different treatment accorded consumption and distributional conduct is reflected in the 
statute's procedural and penal provisions.  Further, this fundamental distinction is not 
unique to Canada, but appears in the drug legislation of every western nation and is 
internationally acknowledged in the Single Convention on Narcotic Drugs. 
 
This distinction mirrors an important difference in the public moral characterization of 
these two classes of conduct.  Personal use may not be countenanced, but it is thought 
a private indulgence that interferes little, if at all, with the rights or interests of others.  
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Commercial activities, on the other hand, imply the active distribution of cannabis 
products for monetary gain.  The relationship between cannabis use and commercial 
distribution is clearly symbiotic, but it is rational to distinguish between those who 
engage in consumption and those who profit from it, between those who assume 
personal risks and those responsible for generating such risks for monetary gain.  
Further, it makes strategic and policy sense to draw this distinction if it better 
concentrates enforcement resources on distributive conduct.  The vigorous application 
of the criminal law is likely to have a greater impact on interdictions of supply than on 
the reduction of demand. 
 
Considerations of both fairness and efficiency dictate that cannabis legislation 
accurately distinguish between consumption-related and commercial activities.  The 
Narcotic Control Act, however, suffers from at least three problems in this regard which 
result in an over-comprehensive use of the criminal sanction. The first problem relates to 
the statutory definition of importation; the second concerns constructive trafficking (i.e., 
possession for the purpose of trafficking); and the third pertains to behaviour that is 
functionally equivalent to possession.  Any new cannabis control regime should avoid 
unintended adverse consequences by carefully crafting offence formulations so as to 
address each of these problems. 
 
Importation.  The unauthorized import and export of cannabis are subject to a minimum 
sentence of seven years and a maximum sentence of life imprisonment (N.C.A., s. 5).  
Although export convictions are rare, importation convictions are a fairly common 
occurrence.  Unfortunately, the Narcotic Control Act fails to distinguish between 
importation for personal consumption and importation for purposes of trafficking.  
Consequently, all those convicted of importing — no matter how minuscule the quantity 
involved — are subject to the mandatory minimum sentence. 
 
Because there is understandable concern about imposing lengthy prison sentences on 
persons who have imported small quantities of cannabis, federal prosecutors often 
exercise their discretion to lay reduced charges which carry no mandatory minimum, 
such as possession for the purpose of trafficking.  Their exercise of such discretion is 
apparently governed by confidential guidelines developed by the Department of Justice. 
 However, the very confidentiality of these guidelines, when coupled with the fact that a 
prosecutor's exercise of discretion is effectively immune from judicial challenge, raises 
serious concerns about the right to equal protection before the law.  Furthermore, the 
failure to statutorily distinguish between consumption-related and commercial 
importation has virtually precluded judicial sentencing discretion, with the result that 
almost every recent importation sentence has been for the minimum mandatory term of 
seven years. 
 
In view of these considerations, it is procedurally fairer and more consistent with our 
current knowledge of cannabis to statutorily redefine the offence of importation so as to 
provide a more flexible and less punitive response.  A judge could then consider the 
offender's purpose (personal consumption or commercial re-sale) and the quantity of 
cannabis involved, along with other salient factors, in fixing an appropriate sentence.  
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This reformulation could be most easily achieved through a collapsing of “ import”  and 
“export”  into the definition of trafficking.  This is the statutory approach already taken 
with “controlled drugs”  (such as amphetamines and barbiturates) and “restricted drugs”  
(such as LSD and psilocybin).  (See, Food and Drugs Act, ss.33 and 40). 
 
Constructive Trafficking.  A second problem derives from the present definition of 
constructive trafficking.  Drug enforcement would be severely hampered if proof of an 
actual sale were required to establish a trafficking conviction.  Indeed, such a 
requirement would render it almost impossible to prosecute major traffickers, since they 
rarely sell to anyone but trusted acquaintances.  These difficulties led to the introduction 
of the offence of “possession for the purpose of trafficking”  (N.C.A., s. 4(2)) in 1954.  Its 
effect was to make anyone who possessed any amount of a “narcotic”  (including 
cannabis) for the purpose of trafficking liable to the same maximum penalty as a person 
convicted of actual trafficking: life imprisonment. 
 
Possession for the purpose, or constructive trafficking, is further statutory 
acknowledgment of the distinction between consumption-related and commercial 
conduct.   Theoretically, possession of any amount of cannabis could constitute either 
simple possession or constructive trafficking, depending solely on the suspect's 
intention.  Obviously the amount possessed serves as evidence of intention, but it is not 
determinative.  As a result, police resources are occasionally needlessly expended on 
trifling constructive trafficking prosecutions, since there is no conclusive way to 
distinguish one offence from the other; some traffickers defeat possession for the 
purpose charges because there are no statutory quantitative guidelines; and, invariably, 
some persons who possessed cannabis merely for personal consumption are convicted 
of and sentenced for the far more serious offence of constructive trafficking.  The 
absence of quantitative demarcations also prevents a cannabis user from confidently 
adjusting his conduct to avoid a constructive trafficking charge or conviction. 
 
The risk that a person possessing cannabis for personal consumption may be found 
guilty of constructive trafficking is further enhanced by special procedural provisions.  
Section 8 (N.C.A.) prescribes a two stage trial process in possession for the purpose 
cases.  If the accused does not plead guilty, the trial proceeds as though the offence 
charged was one of simple possession. If such possession is not proved, the accused is 
acquitted.  If, however, possession is proved, the burden of proof shifts to the accused 
to establish that he was not in possession for the purpose of trafficking.  Should the 
accused so establish, he is acquitted of the possession for the purpose charge but 
convicted of and sentenced for the offence of simple possession.  If, however, the 
accused fails to discharge the burden on him, he is convicted of and sentenced for 
possession for the purpose. 
This procedure is relatively rare in Anglo-Canadian criminal jurisprudence in that it 
involves an express transfer of the burden of proof from the Crown to the accused.  In 
effect, where a person is charged with constructive trafficking, section 8 allows proof of 
unauthorized possession of any amount of cannabis to raise a statutory presumption of 
an intention to traffic.  This presumption is rebuttable, but only by proof which carries on 
the balance of probabilities.  If the evidence adduced by the accused merely raises a 
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reasonable doubt as to his intent, he is not entitled to the benefit of that doubt.  This 
onus-shifting procedure has been challenged as a violation of the presumption of 
Innocence guaranteed by the Canadian Bill of Rights R.S.C. 1970, Appendix III.  While 
its constitutionality has been upheld, it nonetheless must be viewed as such a marked 
departure from fundamental principles of our judicial system that it is only warranted 
where there is a prima facie case of an intention to traffic. 
 
Neither fairness nor efficiency is advanced by the current substantive and procedural 
provisions with respect to constructive trafficking.  A statutory mechanism is required for 
distinguishing between consumption-related and commercially-related possession that 
would permit cannabis consumers to purposively and confidently avoid the risk of more 
serious prosecutions while allowing enforcement resources to be concentrated on 
traffickers.  Ideally, such a system would provide a middle-ground, or “buffer-zone,”  for 
dubious cases, thereby allowing a consumer who inadvertently possessed slightly more 
than a prescribed amount the opportunity to exculpate himself where there was clearly 
no commercial purpose. 
 
A regime that appears to effect these aims involves the combination of intent and 
quantitative criteria. (The N.C.A., in contrast, can be thought of as a “pure intent”  
model.)  The relevant legislative provision would stipulate two amounts of cannabis, X 
and Y.  Possession of less than X would be “deemed” , incontestably, possession for 
personal consumption.  Possession of more than Y would be “presumed”  possession 
for the purpose of trafficking and, upon proof of possession, the onus would shift to the 
accused to show otherwise. Possession of more than X but less than Y would be 
“presumed”  possession for personal consumption, but the Crown could attempt to rebut 
this presumption as in any ordinary criminal prosecution. This “buffer zone”  model is 
graphically delineated in Figure 2. 
  
 Figure 2 –  “ Buffer Zone ”  Model  
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quantities by which the zones are to be differentiated.  In other words, exactly what 
number of grams should X and Y designate in the above illustration?  The second 
problem relates to whether, and if so, which distinctions should be drawn between 
various cannabis products. 
 
Since the proposed regime's purpose is to more fairly and efficiently distinguish between 
possession for personal consumption and possession for commercial distribution, the 
stipulated quantities should accurately reflect actual cannabis-related behaviour.  A 
recent survey of Bureau of Dangerous Drugs (B.D.D.) 1975 conviction data has provided 
a first glimpse of the actual quantities involved in the enforcement of cannabis offences. 
 (Bryan, 1978)  From this study it appears that X, the line differentiating conclusive 
consumption conduct from “presumed”  consumption conduct, could be confidently set 
at 30 grams (roughly, a metric ounce).  Eighty-four percent of those convicted of 
marijuana possession, 97% of the hashish possession convictions, and 100% of the 
hash oil possession convictions involved 30 grams or less.  The data regarding Y, the 
line separating “presumed”  consumption behaviour from “presumed”  commercial 
behaviour, is less consistent.  The concern, here, is to avoid defining the amount in such 
a way that it is either over inclusive (i.e., so low that true “consumers”  are statutorily 
presumed to be constructive traffickers) or under inclusive (i.e., so high that “ traffickers”  
can escape the presumption of commercial intent).  Given these considerations, and 
given that marijuana cases constitute about 80% of the cannabis possession for the 
purpose convictions, it appears reasonable to use the marijuana data for purposes of 
these calculations.  According to the B.D.D. data, 63% of those persons convicted of 
constructive trafficking in marijuana in 1975 possessed more than 120 grams 
(approximately 4 metric ounces).  It would make empirical sense, then, to stipulate that 
the upper line, Y, be 120 grams, particularly since the Crown, where warranted, may still 
establish an intention to traffic for any amounts down to 30 grams. 
 
Applying the buffer zone model, persons who possessed under 30 grams of cannabis 
would be deemed to do so for their own personal consumption.  Persons possessing 
more than 120 grams would be “presumed”  to possess the drug for commercial 
purposes, unless they proved otherwise.  Those who possessed between 30 and 120 
grams of cannabis would be “presumed”  to be in possession for purposes of personal 
consumption, subject to contrary proof by the Crown. 
 

A remaining problem concerns the issue of whether or not to 
distinguish between cannabis forms.  The argument for drawing 
any such distinctions has traditionally been founded on potency — 
and consequent health and safety risk — differentials thought to 
exist among various cannabis products.  However, recent 
Departmental data suggest that the average potency of the 
marijuana currently available in Canada is approximately the same 
as that of hashish. Consequently, there is little rationale for 
legislatively distinguishing between the two products, especially 
since there may be no forensically convincing way to differentiate 
one from the other. 
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Most hash oil has a higher THC value than marijuana or hashish and is more readily 
distinguished from those two products.  However, it constitutes such a minuscule 
proportion of the total Canadian cannabis market that it hardly justifies a distinct 
statutory response, given the inevitable problems of chemical identification and legal 
definition.  If these difficulties are surmounted and special treatment is thought 
warranted, hash oil could simply be transferred to Schedule H of the Food and Drugs 
Act.  It would then be subject to the Part IV (“Restricted Drugs” ) provisions, along with 
drugs such as LSD and psilocybin.  Depending on which cannabis reform model is 
ultimately adopted, this schedule H approach may have the advantage of persuading 
hash oil users to transfer to arguably safer forms, such as marijuana or hashish, 
because of the reduced risk of penal consequences. 
 
Functional equivalence.  However inexactly, the Narcotic Control Act does acknowledge 
the difference between consumption and commercial behaviour by distinguishing 
between simple possession and possession for the purpose of trafficking.  Nowhere, 
however, is this fundamental distinction extended to functionally equivalent conduct, to 
behaviour that is currently statutorily defined as commercial although its purpose may be 
solely related to personal consumption.  As a result, some cannabis consumers are 
liable to commercial sanctions.  For example, a person who gratuitously passes a 
cannabis cigarette to a friend is, at present, subject to a trafficking conviction. Similarly, 
an individual who grows one marijuana plant for his personal use is currently in violation 
of the offence of cultivation. 
 
Sociologically, it is well recognized that casual, noncommercial transfers of small 
amounts of cannabis are commonplace occurrences.  Use of the drug is often a 
communal experience with all participants sharing the cannabis that may have been 
purchased by one of them.  It is also fairly common for one individual to make a single 
purchase for himself and his friends, and to be reimbursed upon sub-distribution.  These 
types of activities are not commercial ventures; they are not characterized by mercenary 
intent.  Accordingly, non-commercial distributive conduct which is functionally equivalent 
to possession for personal use should be legally distinguished from palpably commercial 
activities.  The statutory realization of this distinction depends on consideration of two 
criteria: the nature of the transaction (i.e., whether the transfer Is gratuitous, non-profit or 
commercial) and the quantity transferred.  Although complex combinations of these 
criteria may be developed, problems of proof of intention and the desire to discourage 
commercial trafficking recommend a strict approach.  The most convenient solution, and 
the one that is least likely to benefit commercial dealers, is to consider only gratuitous 
transfer of under 30 grams the functional equivalent of possession for personal 
consumption. Any transfer involving more than 30 grams and/or for which consideration 
was furnished would be treated as trafficking. 
 

Similar line-drawing problems arise with respect to cultivation, but 
they can be more easily resolved. In fact, cultivation for personal 
use has several social advantages over illicit commercial sources 
of supply which may warrant its covert encouragement.  For 



 
 52 

example, home-grown marijuana is almost invariably less potent 
than imported cannabis products; contact with criminal traffickers 
would no longer be necessary; and the health risks associated with 
smoking herbicide-contaminated marijuana would be eliminated.  
Since only the leaves and flowering tops of the marijuana plant are 
consumed, and since even these are only effective at a certain 
stage of maturation, the number of mature plants rather than the 
total weight of the cannabis is the more appropriate criterion for 
distinguishing between consumption-related and commercial 
cultivation. Although the useable yield of a domestically grown 
marijuana plant is not known, it would appear reasonable to 
consider the cultivation of up to six mature plants the functional 
equivalent of possession for personal use. 

 
These three areas of definitional concern — importation, constructive trafficking, and 
functional equivalence — re relevant to all five “decriminalization”  options discussed 
below.  The reformulations recommended here are only explicitly incorporated into the 
“semi-prohibition”  model, but the underlying principle — the fundamental distinction 
between consumption-related and commercial conduct — should be considered in any 
attempt to reform cannabis legislation. 

 
5.  THE LEGISLATIVE OPTIONS 
 
An Ordering of Terms and Concepts  
 
The subject of cannabis control policy is complicated by an inconsistent use of terms 
that has confused appreciation of the various options.  Therefore, it is necessary to 
define those concepts fundamental to our purpose.   Three broad, abstract control 
alternatives may be posited: “prohibition”  (as currently exemplified by the Narcotic 
Control Act), “ legalization”  (licit commercial distribution of cannabis), and 
“decriminalization.”    Prohibition and legalization are the polar types.  The former enjoys 
only minority support and the latter has no more likelihood of prevailing, if for no other 
reason than that it is politically untenable.  The third alternative, and the middle ground 
from which any new control regime will almost certainly arise, is decriminalization. 
 
This latter rubric is responsible for most of the confusion, for decriminalization is a term 
of neither art nor science. It is, rather, a legally dubious but rhetorically elastic concept 
employed idiosyncratically by all parties to the debate.  As such, its meaning depends 
less on its context than on who brandishes the term. The result has been that 
“decriminalization” , as commonly employed, has served to obscure rather than 
illuminate the issue of cannabis reform.  The term, however, has entered the popular 
vocabulary and has significant descriptive utility.  It is worthwhile, then, to operationally 
define it in such a way that it can be readily located along a continuum of control 
alternatives while, at the same time, reflecting popular understanding of the notion. 
 



 
 53 

It is helpful to adopt a threshold concept which uses 
decriminalization to refer to any statutory scheme short of 
legalization under which the least serious cannabis-related 
behaviour is not punishable by incarceration. Under present 
Canadian law, the least serious cannabis-related behaviour is first 
offence simple possession.  There appears to be a broad 
consensus, on the pert of the courts, the public, concerned 
professional associations, leading newspapers, the leaders of 
Canada's major political parties and the Senate, that imprisonment 
is inappropriate for first offence simple possession.  There is far 
less agreement, however, as to what cannabis-related conduct 
should be subject to custodial sentencing, whether repeat 
offenders or those who default on payment of fines should be liable 
to imprisonment, and as to what, if any, sanctions should be 
maintained for cannabis possession.  Most Canadians now favour 
decriminalization, by which they mean something less than 
imprisonment for persons who possess cannabis.  It is the varied 
content of this “something less”  that constitutes the categories of 
cannabis reform. 

 
Decriminalization, in this threshold sense, is an umbrella concept covering a broad 
range of policy choices that primarily focus on possessory, or functionally equivalent, 
conduct.  It is possible, however, to enunciate three generic subtypes.  That subtype 
closest to prohibition can be designated mitigation.  It involves the reduction of penalties 
for possessory behaviour.  Simple possession remains a criminal offence, but violators 
are liable only to fines or mandatory participation in community service programmes. 
Offenders are subject to ordinary criminal procedures and suffer a criminal record of the 
event. 
 
A decriminalization subtype that attempts to minimize the criminal trappings of cannabis 
possession may be referred to as dispensation.  Simple possession remains an offence 
but, to the degree possible, the “criminal”  attributes and consequences of a prosecution 
are negatived, or “dispensed' with. Ideally, ticketing or citation procedures are 
substituted for traditional arrest provisions, court appearances are not required if one 
admits guilt, fines are nominal, no convictions are registered, and no official criminal 
records are maintained. This, essentially, is the approach adopted by those American 
states that have decriminalized marijuana possession by transferring it from their 
criminal codes to their civil codes, thereby rendering it a “civil offence”  subject to “civil”  
rather than “criminal”  penalties.  This transfer from criminal to civil jurisdictions avoids 
the formal procedural requirements and derivative consequences of a criminal 
prosecution, even though the prescribed penalties may not differ from one regime to the 
other. 
 
As previously indicated in Constitutional Considerations , our constitutional 
arrangement is such that this American approach cannot be readily imported into 
Canada.  Parliament cannot enact a non-criminal offence and, consequently, all federal 
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offences — no matter how insignificant — may give rise to those statutory disabilities 
that attach to “real crimes.”   While Parliamentary emulation of American 
decriminalization is constitutionally stymied, it is possible to realize many of the 
advantages of a civil offence design through the use of “deeming provisions.”   It is these 
particular legal fictions that characterize the dispensation alternative.  Thus 
dispensation, as in law, refers to exemptions from or relaxations of ordinary legal 
requirements — in this case, those Criminal Code and related statutory provisions that 
presently give cannabis possession its criminal colouration. 
 
The third decriminalization subtype is depenalization.  Here, the behaviour formerly 
sanctioned is no longer rendered an offence, criminal or otherwise.  The once offensive 
conduct is literally depenalized, stripped of its unlawful character and all penal 
consequences.  Cannabis, itself, may be subject to forfeiture as contraband, or its use in 
specified high risk situations (such as driving) may provoke a penal response, but its 
private possession for personal consumption does not constitute an offence. 
 
These three decriminalization options are ideal typifications.  Few “real-world”  
alternatives completely adhere to these conceptualizations.  There will be occasion, 
however, to refer to these typifications as standards by which to locate more concrete 
options along a control policy continuum. 
 
The Cannabis Control Options: A Description  
 
There are eight operational models of cannabis control.  Each permits subvariants, 
elaborations and hybrids, but these eight basic models represent the compass of 
realistic options in light of current cannabis ideology, informed discussion, and legal and 
constitutional constraints.  Each model has been subject to or is capable of legislative 
drafting, and each is directly related to one of the conceptual typifications, although the 
“ fit”  is often less than exact.  As noted earlier, the extreme control options are 
prohibition and legalization.  Prohibition defines a concrete model per se, the Narcotic 
Control Act and all related federal enactments, whereas legalization encompasses a 
number of diverse regimes, ranging from the complete absence of controls to tightly 
regulated and potency-controlled sales of cannabis to government-licensed consumers. 
 For comparative purposes, legalization will be concretely exemplified by a regulation 
model akin to that which presently applies to alcohol. 
 
Between these polarities rest five decriminalization options which, for reference 
purposes, may be designated as Bill S-19, 83-77RD, Full Deeming Provisions, Semi-
Prohibition, and Transfer to Schedule G (of the Food and Drugs Act ).  The first, Bill S-
19, typifies the mitigation alternative.  83-77RD and Full “ Deeming Provisions”  are 
operational variants of dispensation.  Semi-Prohibition and Transfer to Schedule G are 
conceptually proximate to depenalization.  An eighth model, Federal Withdrawal, refers 
to the federal abandonment of cannabis control to the provinces.  Given the 
unpredictability and probable inconsistency of provincial measures, this final option 
cannot be situated along the same continuum as the other control alternatives. 
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The basic elements of the eight control regimes are briefly outlined in the following 
section.  The eight models are then comparatively analyzed in light of both our legal 
concerns and our policy objectives.  The prohibitions and maximum penalties pursuant 
to each option are summarized in Appendix E.  
 
Prior to considering the control alternatives, it is worth reiterating that any reform of 
cannabis legislation entails complex legal, social and possibly political problems.  
However, the fundamental issue that must be resolved in selecting a preferred option 
pertains to the proper scope of the criminal law.  The question that must be realistically 
confronted is whether our desire to discourage the use of cannabis — or, more exactly, 
to discourage those adverse consequences that may result from certain situations of 
use and populations of users — requires and warrants use of the criminal sanction.  
And, more particularly,  whether such sanctions should be applied to users, i.e., to 
persons engaged solely in consumption-related activities.  In formulating a legislative 
reply, several matters should be borne in mind.  First, the criminal law, as presently 
constituted, does not appear to significantly discourage the incidence or frequency of 
cannabis use.  Second, the current use of the criminal law is counterproductive and 
results in accumulated collateral consequences that are likely to outweigh the “harms”  
incidental to use itself.  And finally, there is good reason to believe that the identifiable 
public health concerns can be more effectively and less expensively addressed through 
public education, special risk-focused programs and sanctions, and the continued 
criminalization of commercial cannabis activities. 
 
(1) Prohibition.  The Narcotic Control Act prohibits possession, trafficking (including 
possession for the purpose of trafficking), import, export and cultivation of cannabis.  
These acts are criminal offences and, consequently, all relevant aspects of the Criminal 
Code, such as the procedural and penal provisions, obtain.  With respect to simple 
possession, the Crown may proceed by way of summary conviction (in which case 
offenders are liable to six months imprisonment and/or fines of one thousand dollars for 
a first offence and one year imprisonment and/or fines of two thousand dollars for a 
subsequent offence) or indictment (for which offenders are liable to a maximum of 
seven years' imprisonment).  All other offences may be proceeded against only by way 
of indictment.  Persons who cultivate marijuana are liable to up to seven years' 
imprisonment.  Trafficking, including possession for the purpose of trafficking, carries a 
maximum sentence of life imprisonment, as do import and export.  These two latter 
offences are subject to a mandatory minimum penalty of seven years' imprisonment. 
The court's sentencing discretion is  expanded by the penal provisions (Part XX) of the 
Criminal Code.  Since 1972, persons who plead or are found guilty of simple possession 
or cultivation may be “discharged,”  absolutely or conditionally, in lieu of being convicted. 
 As previously indicated, a discharge does not immunize the offender from a criminal 
record nor, for example, does it allow him to deny having been prosecuted or sentenced 
for, or having been found guilty of, a criminal offence. 
 
The Narcotic Control Act defines trafficking so as to include the nonprofit giving of 
cannabis from one person to another.  The Act does not differentiate between cannabis 
and other “narcotics”  such as heroin and cocaine.  Nor are statutory distinctions drawn 
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between the quantities of cannabis involved in various incidents or transactions.  It has 
been left to the courts, when sentencing, to distinguish between more and less serious 
trafficking, importing and cultivation offences.  Similarly, any person in possession of 
any amount of cannabis may at the federal prosecutor's discretion, be charged with 
possession for the purpose of trafficking.  In such cases, upon proof of possession the 
onus of proof is statutorily shifted from the Crown to the accused to establish that he 
was not in possession for the alleged purpose. 
 
A more detailed description of the Narcotic Control Act appears in Appendix C.  
 
(2)  Bill S-19.  In November, 1974, the government introduced cannabis reform 
legislation, Bill S-19, in the Senate.  With some modifications, the Senate passed the 
Bill in June, 1975.  The Bill would have transferred control of cannabis from the Narcotic 
Control Act to a new Part V of the Food and Drugs Act, reduced the maximum penalties 
far all offences (except cultivation), and removed the Crown's discretion to proceed by 
indictment in the case of possession while extending the discretion to proceed by 
summary conviction in lieu of indictment to all other offences. 
 
The maximum penalties for simple possession were to be fines of $500 for a first 
offence and $1,000 for any subsequent offences. In default of payment of these fines 
first offenders were to be imprisoned for up to three months and subsequent offenders 
for up to six months.  First “possession”  offenders who were discharged rather than 
convicted would have been “deemed”  to have been granted a pardon under the Criminal 
Records Act.  The sanctions for commercial conduct would also have been substantially 
modified.  Traffickers, including those convicted of possession for the purpose of 
trafficking, would have been liable to a $1,000 fine and/or imprisonment for 18 months 
on summary conviction, or imprisonment for up to 14 years less a day if the Crown 
proceeded by indictment.  Importing and exporting would have carried maximum 
penalties of 2 years and 14 years less a day, on summary conviction and indictment, 
respectively.  The maximum penalty for cultivation would have been increased to 10 
years (on indictment), but a summary conviction would have carried a maximum $1,000 
fine and/or imprisonment for 18 months. 
 
Bill S-19 was later introduced in the House of Commons, but died on the order paper in 
October, 1976. 
 
While moving well beyond the current provisions of the Narcotic Control Act, Bill S-19 
remains an example of the mitigation alternative.  Apart from the dubious value of a 
deemed pardon in the case of first offenders, S-19 does not alter the criminal character 
of a possession prosecution apart from reducing the severity of the maximum penalties 
that presently obtain. 
 
(3)  83-77RD.  In August, 1977, Cabinet approved the drafting of amendments to Bill S-
19.  This unpublicized decision (83-77RD) apparently represents current Cabinet 
cannabis policy.  If enacted, 83-77RD, like its predecessor, would have transferred 
control of cannabis to a new Part V of the Food and Drugs Act and removed the Crown's 
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discretion to proceed by indictment in the case of possession while extending the 
discretion to proceed by summary conviction to all other offences. 
 
The offence of simple possession would have been made punishable by a maximum 
fine of $500 and, in default, a three month term of imprisonment.  There would have 
been no special provisions for subsequent possessory offences.  Persons who pleaded 
or were found guilty of cannabis possession would have been automatically “deemed”  
not to have been charged, convicted, sentenced or prosecuted.  These “deeming 
provisions”  were to have occurred immediately upon the grant of an absolute discharge 
and, with some exceptions, after six months in the case of a conditional discharge or 
conviction.  The deeming provisions were to have had retroactive effect and, upon their 
coming into force, no information regarding the offence contained in any record of a 
court, police force or any government department or agency could have been disclosed 
to any enquirer. 
 
The maximum penalties for all other offences were to be substantially reduced from the 
present sanctions, but the deeming provisions were to apply only to simple possession.  
Significantly, “ import”  and “export”  were to be collapsed into a new definition of 
“ trafficking,”  and thus eliminated as separate offences.  Trafficking, including 
constructive trafficking, was to have carried a maximum penalty of a $1,000 fine and/or 
imprisonment for 18 months on summary conviction, and a maximum sentence of 10 
years’  imprisonment upon indictment.  The “mandatory minimum”  problem associated 
with current importation enforcement would thereby have been obviated.  No method 
was proposed to quantitatively discriminate simple possession from possession for the 
purpose of trafficking.  Nor were distributive activities statutorily distinguished on the 
bases of the amounts involved or the commercial nature of the transaction.  Cabinet did 
decide, however, to reduce the maximum sentence for cultivation from the ten years' 
imprisonment on indictment provided in Bill S-19 to 5 years.  A summary conviction for 
cultivation would have remained subject to the same $1,000 fine and/or 18 months’  
imprisonment prescribed in Bill S-19. 
 
83-77RD is illustrative of a partial-dispensation approach to decriminalization.   Simple 
possession remains a criminal offence subject to penal sanctions, but the gravity of the 
penalty is reduced and elaborate provisions are proposed in an attempt to “deem away”  
all records and most other collateral consequences of the event.  The procedural 
formalities described in the Criminal Code and other relevant statutes would not be 
disturbed by this legislative proposal. 
(4)  Full “ deeming provisions.”   Both Bill S-19 and 83-77RD constitute serious efforts to 
reduce the direct end collateral effects of a criminal prosecution.  The sanctions in 83-
77RD are somewhat less severe than those in Bill S-19, but the significant difference 
between the two proposals rests in their approaches to the collateral consequences of a 
finding of guilt in possession cases.  While Bill S-19 grants automatic “pardons”  to 
persons “discharged”  for a first offence of simple possession, 83-77RD proposes 
complex “deeming provisions”  which automatically apply to all persons discharged from 
or convicted of simple possession of cannabis.  In addition, 83-77RD directly addresses 
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the issue of criminal records through provisions designed to restrict the disclosure of any 
information regarding a possessory offender. 
 
These two legislative proposals thus manifest executive concern to mitigate the 
disproportionately adverse consequences of a prosecution for consumption-related 
behaviour.   And 83-77RD, through its elaborate deeming and criminal record 
provisions, reflects Cabinet awareness of the negligible ameliorative benefit of a Bill S-
19 pardon and the need for more effective measures to reduce the collateral results of a 
criminal prosecution. However even 83-77RD may not accomplish the government's 
purpose since it fails to adequately protect possession offenders from the full range of 
consequences that flow automatically from arrest, trial, and a finding of criminal liability. 
 
It is possible, however, to more clearly approximate the advantages of the American civil 
offence approach by following the central thrust of 83-77RD through to a “ full 
dispensation”  regime.  For example, the federal government has exclusive jurisdiction 
over criminal procedure.  As a result, Parliament could replace the formalities of current 
simple possession arrest, booking, bail and trial procedures with a less formal ticketing 
system akin to that used by the provinces for minor highway traffic or parking offences.  
The sole sanction for cannabis possession, as with many provincial and some federal 
offences, could be a nominal fine, sufficient to indicate society's disapproval but in no 
way intended to incapacitate or stigmatize the offender.  Civil creditor remedies and 
community work could be substituted for imprisonment in default of payment of these 
fines.  The deeming provisions proposed in 83-77RD could be extended to better ensure 
that the simple possession offender bear  no liabilities beyond his immediate sentence.  
Upon activation of these deeming provisions, any record of the defendant's prosecution 
would be automatically sealed or destroyed:  no reference could be made to it in any 
subsequent proceedings and it could be filed in special “no-name”  data storage systems 
that permitted statistical analysis but not personal identification. 
 
A full deeming provisions model can be seen as the natural culmination of a reform 
initiative begun with Bill S-19 and extended by 83-77RD.  Like these two alternatives, a 
full deeming provisions model continues to apply the criminal law to cannabis users, but 
attempts to more comprehensively deal with both the procedural and collateral 
consequences of a criminal prosecution.  However, a basic problem common to all three 
options is that no matter how imaginative or elaborate the deeming provisions, there in 
no way to completely “undo”  the effects of applying the criminal law once the process 
has been initiated. 
 
(5)  Semi-Prohibition.  A semi-prohibition model is founded on the fundamental 
distinction between consumption-related and commercial conduct. Consumption-related 
conduct refers not only to simple possession but to all functionally equivalent behaviour, 
such as gratuitous transfers of small amounts of cannabis for personal use and the 
cultivation of a few plants for one's own consumption.  The semi-prohibition model 
seeks to discourage the use of cannabis, but acknowledges that the personal and social 
costs of criminalizing users outweigh any benefits that may flow from such 
criminalization.  An American civil offence regime is not constitutionally possible in 
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Canada, and deeming provisions, for all their ingenuity, can never fully protect an 
offender from the risk of collateral criminal consequences.  As a result, this control 
option proposes the elimination of the offence of simple possession (thus 
depenalization), while retaining general confiscatory provisions and strict sanctions for 
commercial activities.  Thus, semi-prohibition. 
 
The value of this option rests in its capacity to fairly and efficiently distinguish between 
consumption and commercial activities.  A practical method for legally differentiating one 
type of conduct from the other has already been elaborated (see, Defining Offences ), 
and the following legislative guidelines are derived from that discussion. The quantitative 
values, although rationalized earlier, have been inserted primarily to provide a more 
concrete example. A brief commentary succeeds the statutory model. 
 

(1) Possession of cannabis is not an offence if the amount possessed is 30 
grams or less; but where cannabis is found by a peace officer pursuant to an 
otherwise authorized search, it is to be summarily seized and forfeited. 

 
(2) Possession of more than 30 but less than 120 grams of cannabis is not an 

offence unless, subsequent to proof of possession, the accused is shown to 
have possessed the cannabis for the purpose of trafficking; but where 
cannabis is found by a peace officer pursuant to an otherwise authorized 
search, it is to be summarily seized and forfeited. 

 
(3) Where the amount of cannabis possessed is 120 grams or more, upon proof 

of possession the accused shall be given an opportunity to establish that he 
was not in possession of the cannabis for the purpose of trafficking. 

 
(4) Every person who possesses cannabis for the purpose of trafficking is liable 

to the same penalties as obtain for the offence of trafficking. 
 
These provisions are not intended as draft legislation, but are designed to illustrate the 
basic semi-prohibition principles, particularly with respect to the key problem of 
differentiating between possession for personal use and possession for commercial 
purposes.  The model embodies a buffer zone concept:  possession of 30 grams (one 
ounce) or less is not an offence; possession of 120 grams (four ounces) or more is 
constructive trafficking unless the accused proves otherwise; possession of more than 
30 but less than 120 grams — i.e., possession within the buffer zone — is not an 
offence unless the Crown proves that the accused had an intention to traffic.  As 
previously indicated, care must be taken in drawing the quantitative lines so as to avoid 
branding consumers as traffickers or allowing true traffickers to exploit the possessory 
exception.  The buffer zone and the shifting burden of proof should protect consumers 
from over-zealous enforcement while ensuring that traffickers are liable to prosecution 
for any amount down to, in our example, 30 grams.  Actual trafficking, of course, would 
remain a serious offence. 
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The deliberate articulation of a non-offence below 30 grams is designed to prevent the 
provinces from entering what might otherwise be a vacated legislative field.   The 
confiscatory provisions are intended to convey the federal government's continued 
disapproval of cannabis use through its refusal to ignore, and thereby sanction, the drug 
should it come to its agents' attention.  The possession of cannabis, where not an 
offence, does not justify the exercise of police search and seizure powers.  But where a 
police officer comes across marijuana or hashish pursuant to an otherwise lawful 
search, and a constructive trafficking charge is not warranted, he is to summarily seize 
the cannabis.  Otherwise lawful searches would include those authorized by provincial 
highway traffic statutes and search warrants for stolen property or other drugs.  The 
person from whom the cannabis is taken may challenge the seizure on the grounds that 
the substance seized is not cannabis. In this case, the police officer would issue a 
“receipt”  and, upon payment of a nominal analysis fee (intended to discourage frivolous 
complaints), a qualitative chemical analysis would be conducted  to determine the issue. 
 If It were cannabis, it would be permanently forfeited.  If, however, it were not cannabis, 
the substance would be returned and the analysis fee would be refunded. This 
confiscatory provision may, as well, be implicitly required by the Single Convention since 
there is, here, no offence of simple possession. 
 
The remaining provisions of the semi-prohibition model demand little elaboration.  
Import and export, as in 83-77RD and transfer to Schedule G, would be collapsed into a 
new definition of trafficking. Both the offences of trafficking and cultivation would 
distinguish between truly commercial activities and behaviour functionally equivalent to 
possession.  As suggested earlier (see, Defining Offences ), only gratuitous transfers of 
under 30 grams should be assimilated to possessory conduct. Similarly, the cultivation 
of up to six mature plants would be reasonably considered consumption-related 
behaviour. 
 
Semi-prohibition is a uniquely Canadian realization of the decriminalization alternative.  
Simple possession and like conduct would no longer be offences, but cannabis would 
remain subject to police seizure. Commercial activities, on which the police could 
concentrate all their enforcement efforts, would still be liable to severe sanctions.  The 
predominant message would remain one of discouragement of use, but the victims of 
such a policy would no longer be chiefly those whose only significant involvement was 
that of personal consumption. 
 
(6)  Transfer to Schedule G.  The Canadian Bar Association, the National Organization 
for the Reform of Marijuana Laws (Canada) and at least one popular Quebec magazine 
(Menard, 1977:76) have recommended that control of cannabis be transferred from the 
Narcotic Control Act to Schedule G of the Food and Drugs Act.  This would represent a 
convenient, if somewhat inappropriate, method of depenalizing cannabis possession. 
 
The drugs listed on Schedule G, including amphetamines and barbiturates, are defined 
as “controlled drugs”  and are subject to Part III of the Food and Drugs Act.  Part III does 
not include an offence of simple possession.  However, possession of any quantity of 
any controlled drug for the purpose of trafficking is subject to the same maximum 
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penalties as trafficking proper: imprisonment for 18 months upon summary conviction or 
ten years upon indictment.  “Traffic”  is defined to mean import, export, manufacture, 
sell, transport and deliver, but it does not include giving, administering, or distributing, as 
does the N.C.A. definition.  The procedure in prosecutions for constructive trafficking is 
essentially the same as that prescribed under the Narcotic Control Act.  However, if the 
accused establishes that he was not in possession for the purpose of trafficking he is 
acquitted rather than convicted of simple possession. 
 
Cultivation is not expressly dealt with in Part III.  Consequently, the offence would 
disappear unless Part III were amended, most simply through the inclusion of cultivation 
in the definition of trafficking.  However, any amendment would detract from one of the 
major benefits of the Schedule G option:  the facility with which it could be realized.  
Further, a single amendment for cultivation would likely invite additional and more 
fundamental amendments.  Alternatively, control of cultivation could remain within the 
Narcotic Control Act.  “Marihuana”  is independently defined in the N.C.A. (s. 2) and the 
offence of cultivation (s. 6) refers to “marihuana”  but not cannabis.  By simply 
transferring “cannabis sativa”  from the N.C.A. schedule to Schedule G of the F.D.A., a 
comprehensive, if divided, control regime would be effected, with commercial activities 
subject to the provisions of Part III of the Food and Drugs Act and cultivation governed 
by the Narcotic Control Act. 
 
Transfer to Schedule G is an uncomplicated and expedient mechanism for dealing with 
the problem of cannabis law reform. Although Part III does not systematically distinguish 
between consumption-related and commercial conduct, it does recognize that 
unauthorized possession — at least with respect to the drugs it presently governs — 
does not warrant criminal prohibition or penal sanctions.  To this degree it constitutes a 
depenalization option, eliminating possessory controls while retaining stringent 
trafficking provisions.  In this latter regard, it is worth noting that Part III furnishes peace 
officers with the same extraordinary powers of search and seizure as are prescribed in 
the Narcotic Control Act.  (See, Special Powers of Arrest, Search and Seizure,  
above.) 
 
(7)  Legalization (regulation).  The legally sanctioned distribution of cannabis products 
could take many forms.  The government could virtually abandon all concern for quality 
control or health and safety considerations, leaving market forces and general consumer 
protection and anti-combines legislation to determine the shape of the industry that is 
eventually established.  Alternatively, a highly restrictive distribution regime could be 
introduced, incorporating such measures as consumer licenses, carefully rationed sales, 
potency controls, government-operated outlets, and narrowly limited retail sales hours. 
These are, in a sense, polar legalization models.  The first, a laissez-faire approach, 
would undoubtedly precipitate a greater incidence of cannabis use, a consequent 
increase in health and safety risks, and the likely oligopolization of the market by a few 
industrial giants.  The alternate model would lead, inevitably, to the black market 
distribution of high potency cannabis products to persons who, for reasons of time, 
license, age, rationing procedure or personal preference, were unable or unwilling to 
obtain their supplies through government channels. 
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The most practical legalization model undoubtedly lies somewhere between these two 
extremes. Although its precise contours would vary from province to province, it would, 
in effect, be a regulation regime akin to that which presently applies to alcohol.  The 
federal government would retain customs and excise controls, but would withdraw all 
restrictions on the possession, cultivation and sale of cannabis products.  Retail 
distribution arrangements would fall to the provinces which, as in the case of alcohol, 
would determine such issues as price, quality, hours, outlets, advertising, and minimum 
consumer age. 
 
Should the federal government wish to introduce a regulated distribution regime, it would 
have to carefully negotiate the matter with the provinces to ensure that its broad policy 
objectives were realized with some degree of consistency.  In addition, the federal 
government may wish to retain consumption and commercial offences for those 
provinces that refuse to enact regulation legislation.  In this way a recalcitrant province 
could be effectively prevented from punitively proscribing the use of cannabis while its 
neighbour province aggressively marketed the drug.  As well, the federal government 
would either have to renegotiate or withdraw from the Single Convention on Narcotic 
Drugs. 
 
(8)  Federal withdrawal.  The federal government could resolve to completely abandon 
cannabis control rather than attempt to pursue its policy objectives through criminal 
sanctions or by negotiating uniform legalization arrangements with the provinces.  The 
federal authorities could simply decide that the legal complexities and political liabilities 
of the issue were such that its most prudent course would be to surrender legislative 
jurisdiction to the provinces by withdrawing all federal cannabis controls.  Parliament 
might generate revenue from the application of its customs and excise legislation, and it 
would co-operate, where possible, with provincial governments in expediting or 
frustrating, as the particular province so directed, the importation of cannabis products; 
but it would take no leadership or even active role in the development or execution of 
cannabis policy.  Cannabis control would become, in the words of the British North 
America Act, a “matter of a merely local or private nature in the province.”  
 
Each province, then, would be free to determine its own cannabis policy.  In time, some 
would probably institute carefully regulated legalization schemes, allowing for the 
commercial distribution of cannabis products by licensed retailers or government-
operated outlets. Others would introduce proscriptive statutes modeled after the current 
Narcotic Control Act.  Still others would demand that the federal government reassert its 
authority through new criminal legislation.  It is impossible to predict the direction of 
provincial enactments, but one can confidently speculate that there would be a wide 
divergence of approaches, a generally increased use of cannabis, and a level of criminal 
adventurism reminiscent of the heyday of alcohol prohibition. 
 
The Cannabis Control Options: An Analysis  
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Only the four central cannabis control options warrant serious consideration as 
legislative mechanisms for achieving our public policy goals.  Prohibition enjoys little 
public support.  Its disproportionately punitive approach to cannabis use has generated 
contempt for the law and provoked the search for reform alternatives.  Bill S-19 is also 
untenable.  Its only significant contribution to legislative reform is its automatic pardons 
provision, and even this fails to effectively address the problem of the collateral 
consequences of a finding of guilt.  In any case, the issue has been rendered somewhat 
academic by Cabinet's having replaced Bill S-19 with a more comprehensive proposal, 
83-77RD.  The most extreme options, legalization and federal withdrawal, are also very 
unlikely to survive any critical discussion of cannabis control alternatives.  Both schemes 
involve a surrender of federal authority over cannabis to the provinces, and both would 
probably necessitate a withdrawal from or renegotiation of our Single Convention 
commitments.  Any regime that provided for licit distribution would lead to increased 
consumption and a parallel rise in the health and safety risks that motivate our current 
concern to discourage use.  Black markets would flourish, even within a regulation 
model, if the government price was too high, the potency too low, or if all the provinces 
failed to adopt uniform measures.  Both options are likely to prove politically unpopular, 
at least in the near future.  However, a regulation model would generate considerable 
tax revenue for both federal and provincial treasuries. 
 
Those options most likely to accomplish the goal of minimizing health and safety risks at 
the lowest possible personal, social and financial costs are the dispensation models (83-
77RD and full deeming provisions) and the depenalization models (semi-prohibition and 
transfer to Schedule G).  The critical distinction between these pairs of options is that 
the former retains a criminal sanction for consumption-related behaviour while the latter 
pair do not.  As the previous analysis has endeavoured to show there are inevitable 
costs to using the criminal law to achieve social policy objectives: costs related to the 
best use of limited enforcement resources; the human costs of criminal arrests, 
processing and record-keeping; and the costs of increasing disrespect for a criminal 
justice system at variance with public morality and scientific fact.  The most important 
question, then, is whether our legitimate public health concerns warrant the continued 
application of the criminal law to cannabis users.  Once this has been decided, the 
choice of a preferred option within each pair of alternatives is not difficult. 
 
It is important to note that the dispensation options are responses to the well-recognized 
liabilities that flow from using the criminal sanction.  Both 83-77RD and full deeming 
provisions define cannabis possession as a crime, and then propose complex, and 
unavoidably confusing, provisions for removing the collateral consequences of such a 
criminal definition.  These “deeming provisions,”  no matter how elaborate, can never 
totally undo the personal effects of a criminal prosecution, nor can they guarantee the 
closure of all related records.  Despite the broad sweep of 83-77RD's record-sealing 
measures, any attempt to control provincial or municipal offence documentation would 
probably precipitate a constitutional challenge from the provinces.  These deeming and 
record-keeping provisions would increase, rather than reduce, the costs of administering 
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federal cannabis control.  Further, both options would likely encourage prosecutions, as 
occurred when the “discharge”  provisions were first introduced.  The ironic result could 
well be even more persons channeled through the criminal justice system with even less 
likelihood of discouraging their cannabis use. 
 
Of the two dispensation alternatives, full deeming provisions is to be preferred.  It 
reduces the enforcement costs and personal degradation associated with conventional 
arrests and prosecutions by substituting simplified ticketing procedures for the present 
formalities.  It also proposes to extend the scope of 83-77RD's deeming and record-
keeping provisions, and renders imprisonment a last resort for default of payment of 
fines. Like 83-77RD, however, it cannot fully eliminate the collateral consequences that 
result from criminalizing possessory conduct. 
Neither semi-prohibition nor transfer to Schedule G create an offence of simple 
possession.  Semi-prohibition, however, does make cannabis liable to summary 
confiscation and, to that degree at least, conveys Parliament's disapproval of even 
consumption-related conduct.  The absence of a possessory offence serves to 
concentrate enforcement resources on commercial activities, and both models continue 
to apply strong penalties to such conduct. 
 
The Schedule G option could be achieved by passage of a bill or by order-in-council.  
However, use of the latter method is likely to attract political criticism.  More 
fundamental concerns include the absence of an offence of cultivation for Schedule G 
drugs and the constitutional possibility that the provinces would pass complementary 
legislation related to cannabis possession once Parliament withdrew its controls.  In 
addition, the failure to specify the quantity necessary to constitute constructive trafficking 
would virtually invite zealous police and federal prosecutors to pursue otherwise 
groundless possession for the purpose cases. 
 
In contrast, the semi-prohibition model draws firm quantitative distinctions between 
consumption-related and commercial behaviour, with regard to both possessory and 
functionally equivalent conduct.  By expressly depenalizing certain behaviours, it avoids 
the possibility of inconsistent provincial incursions and permits users to adjust their 
conduct so as to avoid the risk of unintended criminalization.  Of the two depenalization 
options, semi-prohibition is preferred since it meets our earlier definitional concerns, 
better advances the interests of fairness and efficiency, is easy to comprehend, and 
effectively communicates a message of discouragement of use. 
 
Our primary concern is to minimize the health and safety risks associated with the use 
of cannabis.  The pursuit of this objective has required careful consideration of the 
gravity of the harms attributed to cannabis and the countervailing costs of any control 
measures.  Given our empirical understanding of both the effects of cannabis and the 
adverse consequences that flow from applying a counterproductive possessory sanc-
tion, it appears, on balance, that essentially the same measure of public health 
protection can be attained through a less comprehensive and injurious use of the 
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criminal law.  Although a broad range of variations is possible, a legislative reform which 
best achieves this balancing of interests would probably bear a close resemblance to 
the semi-prohibition model. 
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 Notes  
 
1. Various American surveys have found that a very small proportion, usually less than 

10% of those “who do not use cannabis, attribute such non-use to the risk of legal 
prosecution.  (See, National Drug Abuse Council, Feb. 16, 1978; State of Maine, Jan. 
5, 1979.) 

 
2. This case is also significant in that it indicates the willingness of some provinces to 

constitutionally challenge what they perceive to be federal incursions on their power 
over the administration of criminal justice.  Any federal attempts to control provincial 
records would probably provoke a similar constitutional challenge.    
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 Appendix A  
 
 The Single Convention and Its Implications  
 for Canadian Cannabis Policy  
 
 
A series of multilateral treaties, or “conventions,”  has evolved during this century as 
part of an international co-operative response to the widespread use of certain drugs 
which are believed to be harmful.  The most recent treaties, the Single Convention on 
Narcotic Drugs, 1961 and the Convention on Psychotropic Substances, 1971, require, 
among other things, that party states severely restrict the production, distribution and 
use of various narcotics and other psychotropes, including certain forms of cannabis.  
The deliberate vagueness of some critical treaty provisions and the discretion permitted 
each party allow for a considerable variety of cannabis control regimes.  As one official 
of the United Nations Division of Narcotic Drugs has recently written: “ the treaties are 
much more subtle and flexible than sometimes interpreted.”   (Noll, 1977:44) 
 
Some Single Convention obligations are thought to limit the scope of domestic 
legislative options, but it is generally recognized that where international law cannot be 
reconciled to Canadian law, the domestic legislation prevails.   A recent example 
concerning the International Declaration of Human Rights occurred in the 1971 case of 
Gagnon and Vallières v. The Queen (14 C.R.N.S. 321).  The Quebec Court of Appeal 
said that “any alleged violation by Canada of this Declaration may influence Canada's 
international relations with other signatories to the Declaration, but such violation 
cannot, by sanctions, or otherwise, affect the sovereign legislative power of Parliament 
over matters falling within its jurisdiction.”   Canada, then, is free to derogate from its 
treaty obligations, although it may risk international censure if it does. 
 
Canada's international obligations with respect to the domestic control of cannabis 
products are chiefly determined by the provisions of the Single Convention on Narcotic 
Drugs, 1961, as amended by the 1972 Protocol. Substances governed by the Single 
Convention are listed in four schedules.  Only those in Schedules I and II are defined 
as “drugs”  for purposes of the Convention.  Drugs listed in Schedule I, including 
“cannabis,”  “cannabis resin”  (hashish), and “extracts and tinctures of cannabis,”  are 
subject to the most stringent general control measures.  These measures include 
import, export, manufacture and domestic distribution, licensing, annual reporting of 
estimated and actual medical or scientific requirements, as well as penal provisions 
related to certain unsanctioned drug-related conduct.  Schedule II drugs are similarly 
controlled, except that medical prescriptions need not be required for their dispensing.  
The “preparations”  listed in Schedule III are subject to still fewer controls, as annual 
estimates and certain international trade provisions do not apply. 
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Schedule IV is intended to include those Schedule I drugs that the World Health 
Organization determines to be particularly liable to abuse and productive of ill effects 
that are not offset by substantial and unique therapeutic advantages.  (See, Art 3, para. 
5)  Only six of the over ninety drugs in Schedule I are also included in Schedule IV.  
Each party to the Convention is invited to apply any additional “special measures of 
control “which in its opinion are necessary having regard to the particularly dangerous 
properties”  of these Schedule IV drugs.  (Art. 2, s-para. 5(a))  Such “special measures”  
may extend to prohibition even for medical purposes.  Cannabis and cannabis resin are 
included in Schedule IV.  Heroin is also included, but such Schedule I drugs as 
cocaine, opium and thebaine are not. 
 
The Single Convention defines “cannabis”  as “ the flowering or fruiting tops of the 
cannabis plant (excluding the seeds and leaves when not accompanied by the tops) 
from which the resin has not been extracted.”   (Art. 1, s-para. 1(b))  It is generally 
accepted that this definition permits the legalization of the leaves of the cannabis plant, 
provided that they are not accompanied by the flowering or fruiting tops.  However, 
uncertainty arises by virtue of paragraph 3 of Article 28 which requires parties to the 
Convention to “adopt such measures as may be necessary to prevent the misuse of, 
and illicit traffic in, the leaves of the cannabis plant.”   In summary, it appears that 
parties are not obliged to prohibit the production, distribution and use of the leaves 
(since they are not “drugs,”  as defined the Convention), although they must take 
“necessary,”  although unspecified, measures to prevent their misuse and diversion to 
the illicit trade. 
 
THC and its isomers are not governed by the Single Convention; instead they are 
included, along with hallucinogens such as LSD, in Schedule I of the Convention on 
Psychotropic Substances, 1971 (COPS).  The control obligations for THC stipulated in 
COPS are comparable to those for cannabis, cannabis resin, and extracts and tinctures 
of cannabis in the Single Convention.  Canada is not yet a party to the COPS, but 
accession to it is under consideration. 
 
The penal obligations: Article 36 and the meaning of “ possession.”   The primary object 
of the Single Convention is to restrict, to the extent possible, the trade in and use of 
controlled drugs to exclusively medical and scientific purposes.  (See, Art. 4, para. c.)  
It is to this end that elaborate reporting, licensing and penal measures have been 
developed.  The most important of these latter provisions is subparagraph 1(a) of 
Article 36, which requires that: 
 

Subject to its constitutional limitations, each Party shall adopt such measures as will 
ensure that cultivation, production, manufacture, extraction, preparation, possession, 
offering, offering  for  sale,  distribution,  purchase,  sale, delivery on any terms 
whatsoever, brokerage, dispatch, dispatch in transit, transport, importation and 
exportation of drugs contrary to the provisions of this Convention, and any other action 
which in the opinion of such Party may be contrary to the provisions of this Convention, 
shall be punishable offences when committed intentionally, and that serious offences 
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shall be liable to adequate punishment particularly by imprisonment or other penalties of 
deprivation of liberty. 

 
As a party to the Single Convention, Canada is bound to treat these types of conduct, 
with respect to cannabis, cannabis resin, and extracts and tinctures of cannabis, as 
punishable offences.  Yet, there remains some doubt as to whether “possession,”  in 
the context of Article 36, subparagraph 1(a), refers to possession for personal 
consumption as well as possession for purposes of distribution.  The Le Dain 
Commission's discussion of this problem (1972:210) concludes that “ the prevailing 
view...is that the word ‘possession' in Article 36 includes simple possession for use.”   It 
is difficult to find other authoritative support for this interpretation. 
 
The American Shafer Commission, following a comprehensive review of the Single 
Convention, concluded “ that the word 'possession' in Article 36 refers not to possession 
for personal use but to Possession as a link in illicit trafficking.”   (1972:165)  Adolf 
Lande, who served for many years as secretary of the Permanent Central Narcotics 
Board and the Drug Supervisory Body (two international drug organs) and who was the 
primary drafter of the Convention (see Bruun, et al., 1975:65 and 199), has written that: 
 

The term “possession”  and “purchase”  used in the penal provisions of the Single 
Convention art. 36, s-para. 1(a) mean only possession and purchase for the purpose of 
illicit traffic.  Consequently unauthorized possession and acquisition (purchase) of 
narcotic drugs including cannabis products for personal consumption need not be treated 
under the Single Convention as punishable offences or as serious offences.  (Lande, 
1973:128) 

 
The substantive argument in support of simple possession falling outside the scope of 
Article 36 is founded on the assumption that it is intended to insure a penal response to 
the problem of illicit trafficking rather than to punish drug users who do not participate in 
the traffic.  (See United Nations, 1973:112; Noll, 1977:44-45)  The Third Draft of the 
Single Convention, which served as the working document for the 1961 Plenipotentiary 
Conference, contained a paragraph identical to that which now appears as article 36, 
subparagraph 1(a).  This paragraph was included in a chapter entitled “Measures 
Against Illicit Traffickers,”  but the format by which the Third Draft was divided into 
chapters was not transferred to the Single Convention, and this, apparently, is the sole 
reason why this chapter heading, along with all others, was deleted.  (See United 
Nations, 1973:112)  Article 36 is still located in that part of the Convention concerned 
with the illicit trade, sandwiched between Article 35 (“Action Against the Illicit Traffic”) 
and Article 37 (“Seizure and Confiscation” ).  In addition, it should be noted that the 
word “use,”  suggesting personal consumption rather than trafficking, appears in 
conjunction with “possession”  in Article 4 (which pertains to non-penal “general 
obligations” ), but not in the penal provisions of Article 36. 
 
The official Commentary on the Single Convention on Narcotic Drugs 1961, as 
prepared by the office of the U.N. Secretary-General, adopts a permissive interpretation 
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of “possession”  in Article 36.  It notes that whether, or not the possession of drugs 
(including prohibited forms of cannabis) for personal use requires the imposition of 
penal sanctions “ is a question which may be answered differently in different 
countries.”   (1973:112)  Further, the Commentary (1973:112) notes that parties which 
interpret Article 36 as requiring a punitive legal response to simple possession, 
 

may undoubtedly choose not to provide for imprisonment of persons found in such 
possession, but to impose only minor penalties such as fines or even censure (since 
possession of a small quantity of drugs for personal consumption may be held not to be a 
“serious”  offence under article 36... and only a “serious”  offence is liable to “adequate 
punishment particularly by imprisonment or other penalties of deprivation of liberty.”  

 
In summary, Canada, as a party to the Single Convention, is not required to treat 
possession of cannabis products for personal use as an offence, or to impose criminal 
sanctions on such conduct even if it does choose to maintain a criminal prohibition. 
 
“ Possession”  and other consumption-related conduct.  The same reasoning which has 
been advanced to exclude simple possession for personal use from the penal 
obligations of Article 36 will also sustain the exclusion of other forms of drug-related 
conduct described therein, so long as they too are not incidental to illicit distribution.  In 
this regard Noll (1977:44-45), a senior legal officer of the United Nations Division of 
Narcotic Drugs, has recently noted that “ the whole international drug control system 
envisages in its penal provisions the illicit traffic in drugs; this also holds true for the 
1972 Protocol.”   (Emphasis in the original.) 
 
Since the penal provisions of Article 36 are applicable only to the arena of illicit 
trafficking, there is no obligation on parties to the Single Convention to create criminal 
offences for those aspects of the described conduct that are exclusively related to 
personal consumption.  As a result, “cultivation”  for personal use and even non-
commercial “distribution”  (sharing, for example) would, like possession for personal 
consumption, fall outside the mandatory penal provisions of Article 36.  The obligation 
to criminalize a behaviour specified in Article 36 depends, then, on the purpose of that 
behaviour.  If it is in furtherance of commercial trafficking, a party is required to impose 
criminal sanctions; if, on the other hand, the behaviour — be it possession, cultivation 
or distribution — is related solely to personal consumption, no such requirement arises. 
 Consequently, Canada is not required to render criminal those activities solely related 
to consumption, although it may elect to do so. 
 
Article 36 and the 1972 Protocol.  The 1972 Protocol added a second subparagraph to 
Article 36, paragraph 1.  This provision (Art. 36, s-para. 1(b)) reads: 
 

Notwithstanding  the  preceding subparagraph, when abusers of drugs have committed 
such offences, the Parties may provide, either as an alternative to conviction or 
punishment or in addition to conviction or punishment, that such abusers shall undergo 
measures of treatment, education, after-care, rehabilitation and social reintegration.... 
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So, even where a party considers consumption-related conduct, including simple 
possession, to be subject to the penal provisions of Article 36, subparagraph 1(a), it is 
no longer obliged to punish the perpetrators of that behaviour so long as they are drug 
“abusers.”   As the official United Nations Commentary on the 1972 Protocol Amending 
the Single Convention on Narcotic Drugs 1961 (1976:76-77) indicates: 
 

Parties may substitute measures of treatment (in the broad sense including also 
“education,”  “aftercare,”  “ rehabilitation”  and “social reintegration” ) for conviction or 
punishment of all abusers of narcotic drugs who have intentionally committed an offence 
covered by subparagraph (a), no matter how serious that offence may be.  (Emphasis 
added.) 

 
The emphasized words make clear that even those drug abusers who are demonstrably 
engaged in illicit trafficking need not be convicted of or punished for their offences. 
 
“ Possession”  and the confiscatory obligation.  Apart from those behaviours specifically 
delineated in article 36, parties to the Single Convention are not obliged to impose 
penal sanctions for any drug-related activities. There are, however, certain non-penal 
provisions which pertain to possessory conduct.  The Convention's “general 
obligations”  include the requirement that all parties limit the “use and possession”  of 
drugs “exclusively to medical and scientific purposes.”   (Art.  4, para.(c))  Elsewhere, 
parties are mandated to “not permit the possession of drugs except under legal 
authority.”   (Art. 33)  It is generally acknowledged that “possession”  in these two 
articles includes possession for personal consumption.  It is also recognized that these 
provisions are to be read together.  (See United Nations, 1973:402).  Their combined 
effect is to prohibit parties from permitting the possession of drugs for other than 
medical or scientific purposes.  In short, Canada cannot, at present, affirmatively 
authorize the possession of cannabis for personal consumption without contravening its 
treaty obligations. 
 
While Articles 4 and 33 do not oblige parties to the Single Convention to impose penal 
sanctions on possession for personal use, they do require the utilization of non-penal 
measures to discourage it.2 Some of these are referred to in the Commentary 
(1973:402) which notes that parties which, 
 

choose not to impose penalties on the unauthorized possession for personal use...still 
must use their best endeavours to prevent this possession by all those administrative 
controls of production, manufacture, trade and distribution which are required by the 
Single Convention.... 

 
Further, the obligation to restrict possession of drugs, including cannabis products, to 
authorized medical and scientific purposes suggests the use of confiscatory measures. 
 Article 37 of the Convention reads, in part: “Any drugs...used in or intended for the 
commission of any of the offences, referred to in Article 36, shall be liable to seizure 
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and confiscation.”   The issue is less clear, however, where a party does not conceive of 
simple possession, as contrasted with possession for the purpose of trafficking, as an 
offence within Article 36.  The United Nations Commentary (1973:402-403) argues, 
somewhat unconvincingly, that: 
 

Parties which do not consider such possession (for personal use) to be an offence under 
article 36, and therefore are not required to apply article 37 regarding the seizure and 
confiscation of drugs, are nevertheless bound to confiscate the drugs found in the 
unauthorized possession of persons for personal consumption.  This obligation appears 
to be implied in the provision of article 33. 

 
While a confiscatory obligation may impliedly flow from Article 33, it does not 
necessarily follow from this provision.  Nonetheless, the American Shafer Commission 
adopted the construction proposed by the Official Commentary, recommending that 
cannabis possession no longer be an offence, but that it be classified as contraband 
subject to summary seizure and forfeiture.  (1972:165-6, 152)  The Le Dain 
Commission majority proposed a similar policy but, unlike its American counterpart, the 
Canadian Commission did not rationalize confiscation on the grounds of international 
treaty obligations. 
 
Amendment and withdrawal.  Canada's international narcotics obligations may be 
amended, or withdrawn from completely.  Amendments may be proposed by any party. 
 The Economic and Social Council then decides whether the proposed amendment is 
to be considered at a special conference or circulated to the parties for their 
acceptance and comments.  If the latter route is chosen, the amendment comes into 
force eighteen months after its circulation, so long as no party has rejected it.  If it is 
rejected by any party, the Council, in light of comments received from the parties, may 
still decide to call a conference to consider the proposed amendment.  (See, Art. 47) 
 
Any party may withdraw from the Single Convention (a procedure described as 
“denunciation” ) by depositing a written instrument with the Secretary-General.  If this 
denunciation is received by July 1st of any year, it becomes effective on January 1st of 
the succeeding year.  If received after July 1st, the denunciation does not take effect 
until January 1st of the second succeeding year.  (See, Art. 46.) 
 
The Convention on Psychotropic Substances, 1971, which creates international 
obligations with respect to THC and its isomers, contains parallel provisions to those in 
the Single Convention with regard to the general control regime and the processes of 
amendment and denunciation. Unlike Article 36 of the Convention, which requires that 
specified types of drug-related conduct be made punishable offences, the equivalent 
COPS provision does not detail specific kinds of behaviour but, instead, refers 
generally to each party's obligation to penalize “any action contrary to a law or 
regulation adopted in pursuance of its obligations under this Convention.”   (Art. 22, s-
para. 1(a))  This approach appears to offer even more interpretative flexibility as to the 
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range of conduct which parties are bound to render punishable offences than is the 
case with Article 36 of the Single Convention. 
 
Summary.  In summary, there is considerable constructive latitude in those provisions 
of the international drug conventions which obligate Canada to make certain forms of 
cannabis-related conduct punishable offences.  It is submitted that these obligations 
relate only to behaviours associated with illicit trafficking, and that even if Canada 
should elect to continue criminalizing consumption-oriented conduct, it is not required 
to convict or punish persons who have committed these offences.  The obligation to 
limit the possession of cannabis products exclusively to legally authorized medical and 
scientific purposes refers to administrative and distribution controls, and although it 
may require the confiscation of cannabis possessed without authorization, it does not 
bind Canada to criminally penalize such possession. 

 



 
 74 

 Appendix B 
 
 Constitutional Bases of Cannabis Policy  
 
 
1.  INTRODUCTION 
 
The Canadian constitution limits the federal and provincial governments’  legislative 
response to cannabis.  In this paper we will examine the impact of these constitutional 
restrictions on the federal and provincial government's possible legal options.  The 
following analysis is concerned exclusively with the constitutionality of various 
alternatives and not with their substantive merit or political appeal.  We are examining 
what each level of government could do assuming its legislation was challenged.  
While this approach defines the possible alternatives, it suggests that such matters are 
usually litigated.  However, many contentious constitutional issues are resolved through 
federal-provincial negotiations and cooperative legislation.  The courts’  tendency to 
uphold the constitutionality of legislation has provided further impetus to settle dif-
ferences through discussion. 
 
Before beginning the analysis of the various legislative alternatives, it is necessary to 
provide a summary of some basic principles of Canadian constitutional law.  The rest of 
the paper is divided into two sections.  In the first, we examine the federal and 
provincial governments' constitutional bases for cannabis legislation and the feasibility 
of cooperative federal-provincial control.  The second section deals with specific 
aspects of federal legislative authority including Parliament's power to create non-
criminal offences, to control the dissemination of criminal records in the hands of 
provincial officials, and to confiscate cannabis in the absence of a criminal offence of 
possession. 
 
 
2.  A BRIEF INTRODUCTION TO BASIC PRINCIPLES OF CANADIAN CONSTITUTIONAL LAW 
 
The primary document of the Canadian constitution is the British North America Act 
1867, 30 & 31 Victoria, c. 3 (B.N.A. Act).  That act together with its amendments, was 
and still is, an enactment of the Imperial Parliament of the United Kingdom.  Among 
other things, the B.N.A. Act provides for a division of legislative powers between the 
federal and provincial governments — section 91 lists the exclusive heads of federal 
legislative power and section 92 lists the exclusive heads of provincial power.  To 
determine a statute's constitutional validity, a court must establish whether or not the 
legislation is within the power of the enacting government.  If the legislation is within the 
enacting body's constitutional competence, it is valid or intra vires and if it is beyond the 
enacting body's authority it is invalid or ultra vires. 
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In interpreting the B.N.A. Act, the court attempts to prevent either level of government 
from encroaching on the power of the other.  There is in practice, if not in strict legal 
theory, however, a presumption of constitutional validity.  In effect the court begins its 
inquiry by presuming the statute in question to be valid.  The burden of proving 
otherwise is, therefore, on the party alleging invalidity.  Where proper and possible the 
court will interpret an enactment in such a way as to make it valid.  For example, if 
there are two alternative interpretations of an enactment, the court will adopt the one 
that brings it within the constitutional competence of the enacting body.1 
 
Basically the courts have adopted a three-step procedure for determining the validity of 
a statute.  First the court identifies the statute's dominant feature or “matter”  based 
primarily on its wording, purpose, effect, context, and legislative history.  Merely reading 
a statute may not provide a true understanding of its matter.  The term “colourability”  is 
used to describe a situation in which the statute's language disguises its real nature.  
While the legislation appears valid, careful analysis indicates that its true matter falls 
within a head of power reserved for the other level of government.  In such cases the 
doctrine of colourability is invoked and the legislation is held to be ultra vires.2 
 
Once the court has determined the subject matter of the legislation, it must then define 
the scope of the relevant heads of power in sections 91 and 92.  Since the sections are 
intended to provide an exclusive set of legislative powers and also overlap, they must 
be read contemporaneously.  The scope of any head of power is limited by the scope of 
the others.  This approach to interpreting sections 91 and 92 is referred to as the 
principle of “mutual modification.”  
 
The heads of power are not defined, but rather are briefly described in broad, general 
terms.  The ambit of a particular power must be pieced together from the judgments in 
various cases.  Unfortunately, few cases raising constitutional issues concerning 
cannabis have been litigated.  Even in areas where there is some relevant caselaw, the 
courts have tended to base their decisions on narrow technical grounds which do not 
permit the extraction of fundamental principles. 
 
The final step in the process is to determine which head of power the subject matter of 
a statute comes within.  An enactment may incidentally effect a particular power without 
coming within it.  This “ancillary”  doctrine applies where the encroachment on the 
jurisdiction of the other level of government is necessarily incidental to the effective 
operation of the legislation in question.  For example, a provincial statute may 
incidentally affect the federal power of banking s. 91(l5) but its matter may be within 
“property and civil rights”  s. 92(l3).3  If the encroachment is not merely incidental, the 
legislation is said to be “ trenching”  on the power of other level of government and is 
ultra vires. 
 
The power to legislate on a complex phenomenon such as non-medical drug use is 
unlikely to be exclusively federal or provincial.  While some drug laws may fall 
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exclusively within either federal or provincial jurisdiction, others may be within the 
legislative competence of both levels of government.  There is concurrent responsibility 
for such legislation, and both levels of government could enact it.  As we shall later 
discuss cannabis prohibition legislation may well be an example — the provinces could 
claim that a provincial prohibition was within their power over public health s. 92(16) 
and the federal government could justify their prohibition as a matter of criminal law s. 
9(27).  In such situations the law is said to have a “double aspect.”   In a classic 
statement of this doctrine, the court explained, “subjects which in one aspect and for 
one purpose fall within sect. 92, may in another aspect and for another purpose fall 
within sect. 9l.”4  If Parliament and the provinces enacted cannabis prohibitions that 
were incompatible, the resulting conflicts would be resolved by the doctrines of 
“paramountcy”  and “concurrency”  — these principles will be examined later in the text. 
 
Constitutional analysis is a speculative undertaking.  Since legislation is given legal 
effect until it has been successfully challenged,5 constitutionally-suspect enactments 
may remain operative simply because other governments and private litigants have no 
interest in questioning them.  Even if the legislation is challenged, predicting the 
outcome of constitutional litigation is difficult.  While some boundaries of the federal 
and provincial legislative domain can be readily identified, many constitutional issues 
central to cannabis control are, and will likely remain, contentious. 
 
 
3.  FEDERAL AND PROVINCIAL BASES FOR CANNABIS CONTROL 
 
Federal Jurisdiction  
 
There are four heads of power which might be invoked in support of federal cannabis 
legislation: the criminal law power s. 91(27); the trade and commerce power s. 91(2); 
the general power in the preamble to section 91; and the treaty-implementing power s. 
132. 
 
The courts have broadly defined and applied Parliament's criminal law power.  It 
encompasses legislation prohibiting conduct with penal consequences, provided the 
legislation serves a typically criminal public purpose.  In In The Matter Of A Reference 
As To The Validity Of Section 5(A) Of The Dairy Industry Act, R.S.C. 1926, Chapter 45, 
[1949] S.C.R. 1, at 50, Rand J. stated that “public peace, order, security, health, [and] 
morality”  were “ the ordinary though not exclusive ends”  of the criminal law.6  The pro-
tection of health from injurious substances and the prevention of adulteration have 
been specifically upheld as valid criminal law goals.7 
 
Parliament's constitutional authority to enact narcotics legislation under its criminal law 
power was established more than fifty years ago in Ex p. Wakabayashi. Ex p. Lore Yip, 
[1928] 3 D.L.R. 226 (B.C.S.C.).  The present federal cannabis legislation is also based 
on the criminal law power and is constitutionally unassailable.  Clearly, Parliament 
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could substantially modify its present cannabis control regime.  For example, 
Parliament could repeal its general cannabis possession prohibition and enact valid 
criminal legislation prohibiting possession and/or consumption in public, possession by 
minors, possession of stipulated cannabis products such as hash oil, or possession in 
the passenger section of an automobile. 
 
Rather than repealing the present possession laws, the federal government could 
create limited exceptions to the existing control regime.  These types of exceptions are 
not an uncommon feature of federal criminal legislation.8  In Morgentaler v. The Queen 
[1975], 53 D.L.R. (3d) 161, at 169 (S.C.C.), Laskin C.J.C. stated that “Parliament may 
determine what is not criminal as well as what is, and may hence introduce 
dispensations or exemptions in its criminal legislation.”   Although this statement was 
perhaps too broad and was not central to the decision, Parliament's power to create 
limited exceptions to general criminal prohibitions appears well established.9  Provided 
the exception is an integral part of a bona fide criminal law package, and not merely a 
colourable attempt to encroach on provincial power, it should be upheld as valid.  For 
example, Parliament could maintain the present general cannabis prohibition but 
exempt from liability those in possession of less than 30 grams, or those in possession 
in a private place. 
 
It has also been held that Parliament may regulate aspects of a trade or behaviour 
under its criminal law power, if such regulation is necessarily incidental to a criminal 
legislation which serves bona fide criminal law purposes.  In Ex p. Wakabayashi. Ex p. 
Lore Yip, [l928] 3 D.L.R. 226 (B.C.S.C.), provisions of the Opium and Narcotic Drug 
Act, 1923 (Can.) c. 22 as am., which affirmatively authorized the licensed sale and 
distribution of restricted drugs, were upheld as valid.  It is important to emphasize that 
these sections empowered individuals to engage in an activity, rather than merely 
exempting them from criminal liability.  The judge distinguished several cases which 
had held that similar regulatory provisions in other federal criminal acts were invalid.  
Instead, he stressed that the provisions in this case were necessarily incidental to the 
operation of the federal criminal drug law.  The fact that this criminal legislation created 
a federal right to trade in drugs did not trouble him.  Similar regulatory authority is 
contained in current federal criminal enactments including the Food and Drugs Act, 
R.S.C. 1970, c. F-27 and the Narcotic Control Act, R.S.C. 1970, c. N-l.10 

 
The courts have restricted Parliament's regulatory authority under its criminal law power 
to bona fide criminal law purposes in order to prevent federal encroachment on 
provincial jurisdiction over property and civil rights in the provinces s. 92(13).  Federal 
attempts to establish broad regulatory control of retail markets and various trades in the 
provinces have generally failed.11  The more elaborate and extensive the federal 
criminal regulatory scheme is, the more likely it is that it will be declared invalid.12  
Federal criminal legislation providing comprehensive control over the production, 
distribution, and consumption of cannabis would probably be viewed as colourable 
criminal law — that is invalid legislation which bears the trappings of criminal law, but 
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which in fact deals with intraprovincial trade, a matter within the exclusive competence 
of the provinces by virtue of section 92(13).13  The fate of a more modest federal 
regulatory scheme governing limited aspects of cannabis possession would be difficult 
to predict.  If such provisions were enacted as an exception to a broad criminal 
cannabis prohibition, it might well be viewed as necessarily incidental to the federal 
criminal drug law.  The issue is contentious and would likely turn on the exact scope 
and wording of the regulating sections. 
 
The second constitutional basis for federal cannabis legislation is Parliament's trade 
and commerce power, s. 91(2).  Under this power Parliament may tax, regulate and 
even prohibit the importation of any commodity.14  The courts have narrowly construed 
s. 91(2), confining federal jurisdiction to international and interprovincial trade.15  
Federal legislation affecting intraprovincial trade has only been upheld when such 
control was necessarily incidental to the regulation of international or interprovincial 
trade.16  The courts would likely not accept that federal regulation of the retail cannabis 
trade is necessarily incidental to control of the international or interprovincial aspects of 
the trade.17 
Federal liquor licensing legislation provides an appropriate example of the limits of 
Parliament's trade and commerce power.  In 1883, Parliament enacted the Liquor 
License Act, 1883, 46 Victoria, c. 30 as am. by 47 Victoria, c. 32, establishing a 
complex regulatory system and a prohibition against the sale of liquor by unlicenced 
vendors.  The Supreme Court of Canada held the act to be invalid to the extent that it 
controlled retail licensing and distribution in the provinces.18  The principle established 
in this case has usually been followed. 
 
The preamble to section 91 of the B.N.A. Act authorizes Parliament to enact laws for 
the peace, order, and good government of Canada.  The “P.O.G.G.”  clause, as it has 
been called, has been subject to varying judicial interpretations during the last hundred 
years.  The “gap test”  provides that the P.O.G.G. clause is a residual power enabling 
Parliament to legislate on areas that do not come within the heads of section 92.19  
Since cannabis control legislation clearly falls within several heads of section 92, the 
“gap test”  is inappropriate.20 
 
The courts have held that a subject matter originally within provincial jurisdiction might 
become of such national concern as to bring it within Parliament's P.O.G.G power.21  
There have been several competing tests of what constitutes a matter of national 
concern.22  Regardless of which test or tests are adopted, it would be difficult to argue 
that cannabis use is a matter of national concern, particularly since recent legislative 
initiatives are predicated on the view that cannabis is not as serious a problem as 
previously thought.23 
 
The fourth possible basis for federal cannabis control is Parliament's treaty-
implementing power in section 132 of the B.N.A. Act.  Since Canada, as a colony could 
not enter into treaties in its own right, section 132 granted Parliament power to 
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implement treaties between the British Empire and foreign states.  Canada became an 
autonomous dominion in the 1920s, and began entering into treaties on its own behalf. 
 Nevertheless, it was held that section 132 did not authorize Parliament to implement 
Canadian treaties.24  Consequently, Parliament could not likely base cannabis 
legislation on Canada's status as a signatory to the Single Convention on Narcotic 
Drugs 1961.  [Recent judicial discussion suggests that Parliament may have the power 
to implement Canadian treaties by virtue of the P.O.G.G. clause.25]  The power to enact 
legislation implementing a Canadian treaty resides in that level of government which 
has constitutional jurisdiction over the class of subjects within which the treaty falls.26 
 
A  related issue is the effect of Canada's treaty obligations on Parliament's legislative 
authority.  It has been established that Parliament may enact any legislation within its 
constitutional competence.  The fact that such legislation violates Canada's treaty 
obligations may attract international criticism and even sanction, but it has no effect on 
the law's constitutional validity.27 
 
In summary, Parliament may use its criminal law power to enact a broad range of 
cannabis laws provided such legislation serves a traditional criminal law purpose.  
Parliament's trade and commerce power provides a much narrower basis for cannabis 
legislation, and its P.O.G.G. and treaty powers could not be invoked for this purpose. 
Provincial Jurisdiction  
 
Three heads of legislative power could arguably be used to support provincial cannabis 
legislation: the power over property and civil rights in the provinces s. 92(13); the public 
health power s. 92(7); and the power to make laws in relation to matters of a merely 
local or private nature in the provinces s. 92(16).  Before examining provincial 
jurisdiction, several preliminary issues must be discussed. 
 
Unlike Parliament, the provincial legislatures do not have an independent power to 
enact penal provisions.  Rather, section 92(15) allows the provinces to create offences 
in order to enforce valid legislation enacted pursuant to one of their other enumerated 
heads of power.  Thus, provincial penal enactments must serve bona fide provincial 
legislative purposes.  It is often difficult to distinguish between valid provincial statutes 
containing ancillary penal provisions and colourable provincial legislation which is 
invalid because it is in essence criminal law.  In recent years, the courts have tended to 
take a liberal view of provincial penal legislation.28 
 
Another major difference between federal and provincial penal powers is the legal 
significance of a conviction.  Unless otherwise provided, the Criminal Code, R.S.C. 
1970, c. C-34 applies to a violation of any penal provision of a federal act.29   In effect, 
all such violations are crimes and result in the creation of a “criminal record.”   Since a 
violation of a provincial penal statute is an offence and not a crime, provincial offenders 
do not, in a strict legal sense, have a criminal record — despite the fact that official 
records are maintained and the sanctions imposed may be severe.  The most important 
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difference between a conviction for a federal crime and a provincial offence stems from 
the collateral punitive consequences that often result from the former.30 
 
Finally, it should be noted that valid provincial legislation will not be given legal effect if 
it is inconsistent with a valid federal enactment on the same subject.  The federal law is 
paramount and the provincial law is rendered inoperative to the extent of the 
inconsistency.31  Unfortunately, this distinction between validity and paramountcy was 
blurred in the three most relevant cases dealing with provincial drug laws.32  As a 
result, the caselaw provides little guidance in determining the bounds of valid provincial 
drug legislation. 
 
As indicated earlier, the provincial power to enact legislation in relation to property and 
civil rights in the province includes the power to control intraprovincial trade.  The 
provincial regulatory and licensing schemes governing alcohol production, pricing, 
distribution and consumption are based on this head of power.33  Therefore provincial 
regulatory control over cannabis would likely be valid on the same basis.  As in the 
case of alcohol, the provinces' regulatory responses to cannabis would vary. 
 
The provinces probably could not rely solely on their jurisdiction over intraprovincial 
trade to prohibit cannabis outright.  Such a statute might be viewed as colourable 
provincial legislation which is in essence criminal law, and thus invalid.34  In any event, 
a province could severely restrict, and perhaps, all but prohibit the cannabis trade by 
carefully drafting stringent production, distribution, pricing and consumption provisions. 
Section 92(7), which empowers the provinces to enact legislation regarding health 
institutions, has been interpreted to include all public health matters not specifically 
assigned to Parliament.35  The caselaw and existing provincial statutes suggest that the 
provincial health power encompasses a broad range of health-related legislation, such 
as confiscation of property which threatens public health, control of contagious 
diseases, food inspection, environmental health, mental illness and health insurance.36 
 
The regulation and even prohibition of non-medical drug use appears to fall within the 
provincial health authority.  Yet, there is little caselaw on point.  Despite their 
complexity, the provincial liquor prohibition cases are the most analogous.  Initially, the 
courts held that the provinces could prohibit alcohol as a “ local evil,”37 under section 
92(16), but the Supreme Court later rejected this interpretation of the section.38  
Therefore the Le Dain Commission stated that the provincial alcohol cases must be 
viewed as based on the provincial jurisdiction over public health.  The Commission 
concluded that the provinces have a similar jurisdiction over non-medical drug use: 
 

Liquor prohibition must necessarily involve the right to prohibit any and all conduct 
involved in the distribution and use of liquor, and it is impossible to distinguish between 
provincial control of liquor and provincial control of other drugs as legislative concerns.  
They are both concerned with the effect of consumption on the individual and the 
community generally.  Unless the courts are to say that a mistake was made in the 
liquor prohibition cases there seems to be no way of making a distinction between the 
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two.  The “ local evil”  spoken of in the liquor cases may be thought of as a matter of 
public morality but it may equally be thought of as a matter of injury to health.  We have 
come to the conclusion that if provincial legislation is so framed as to clearly indicate a 
concern with the effect of non-medical drug use on the health of the individual it would 
have a valid provincial aspect notwithstanding that it might incidentally serve other 
purposes such as the prevention of social harm or the deleterious effects of drug use 
upon society generally.39 

 
The court in Regina v. Synder and Fletcher [1967], 61 W.W.R. 112 (Alta. S.C.), 
adopting a line of reasoning similar to that of the Le Dain Commission, held that a 
prohibition against the manufacture, distribution, and possession of LSD in Alberta's 
Public Health Act S.A. 1967, c. 63, s. 42, was valid.  Despite some confusion in the 
case between the issues of validity and paramountcy, the judge clearly stated that the 
non-medical use of LSD was a health problem which might legitimately be addressed 
by the provinces. 
 
The following year, a similar prohibition against LSD possession in British Columbia's 
Health Act, R.S.B.C. 1960, c. 170 as am. by 1967, c. 21, s. 4, was found to be invalid.40 

 This LSD prohibition was part of a legislative package which included a cannabis 
prohibition.  The British Columbia Court of Appeal felt the latter was invalid, as it was a 
clear invasion of the criminal law field.  The LSD prohibition was held to be invalid 
because it was linked to the invalid cannabis legislation.  Again the issues of validity 
and paramountcy appear to have been blurred.  If the LSD prohibition had been 
carefully drafted in terms of health concerns, the result might have been different. 
 
Although the caselaw is confusing, the general conclusion reached by the Le Dain 
Commission appears to be correct.  A carefully drafted provincial cannabis prohibition, 
which clearly reflects concern for public health, ought to be upheld. 
 
Section 92(16) empowers the provinces to make laws in relation to matters of a merely 
local or private nature in the province.  As indicated, this section has been subject to 
varying judicial interpretations.  The more recent cases suggest that section 92(16) will 
not sustain provincial penal legislation designed to suppress a local evil or enforce 
morality.41  In light of these cases, and the Le Dain Commission's interpretation of the 
early provincial alcohol prohibition cases, section 92(16) does not appear to be an 
appropriate basis for provincial regulation or prohibition of non-medical drug use. 
 
In summary, the provinces could regulate the cannabis trade by virtue of their 
jurisdiction over either property and civil rights in the provinces, or their public health 
power.  It appears, however, that they could only prohibit cannabis by enacting carefully 
drafted legislation under their public health authority. 
 
The Doctrine of Paramountcy and Concurrency  
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Since both the federal and provincial governments have the power to enact valid 
cannabis legislation, it is necessary to determine how conflicts between their enact-
ments would be resolved.  As indicated, the doctrine of paramountcy provides that if 
valid federal legislation and valid provincial legislation on the same subject are in-
consistent, the federal law will prevail.  The provincial statute, while not invalid or 
repealed, is rendered inoperative to the extent of the inconsistency.  Where there is no 
inconsistency both laws operate concurrently.42 
 
Two alternative tests of inconsistency have been articulated by the courts: the 
“negative implication test”  and the “express contradiction”  test.43  Mr. Justice 
Cartwright provides a clear example of the negative implication test in his dissenting 
judgment in O'Grady v. Sparling, [1960] S.C..R. 804, at 820-821:  
 

...when Parliament has expressed in an act its decision that a certain kind or degree of 
negligence in the operation of a motor vehicle shall be punishable as a crime against 
the state it follows that it has decided that no less culpable kind or degree of negligence 
in such operation shall be so punishable.  By necessary implication the Act says not 
only what kind or degree of negligence shall be punishable but also what kinds or 
degrees shall not. 

 
The test permits the court to infer from the statute its purpose and to render inoperative 
provincial legislation which would conflict with these implicit federal goals.  The use of 
this test would increase the number of inconsistencies and result in more provincial 
legislation being rendered inoperative. 
 
In recent years the majority of the Supreme Court has rejected the negative implication 
test in favour of the much narrower express contradiction test.44  Under the latter, an 
inconsistency arises if the provincial legislation expressly contradicts the federal, 
rendering it impossible for a person to obey both laws.45  Thus, a provincial statute 
which is virtually identical to a federal law raises no paramountcy issue because there 
is no inconsistency,46 even though theoretically an individual may be convicted twice for 
one act.47  The fact that a provincial law imposes a stricter standard of conduct than a 
federal enactment does not violate the express contradiction test.  The courts have 
reasoned that in such situations a person may obey both laws by complying with the 
stricter of the two. 
 
The express contradiction test was examined in Ross v. Registrar of Motor Vehicles, 
[1975] S.C.R. 5.48  Following a conviction for impaired driving under the Criminal Code 
R.S.C. 1970, c. C-34 as am. 1972, c. 13, s. l8, Ross was prohibited from driving except 
during working hours.  Subsequently, his license was unconditionally suspended under 
the provincial highway traffic act — clearly defeating the goals of the federal law.  The 
Supreme Court held that there was no express contradiction between the two statutes.  
The provincial act did not take away a federally-created right, but merely augmented 
the federal sanction.  Ross could satisfy the sentences imposed under both laws by 
complying with the more onerous provincial sanction.  It appears that the decision might 
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have been different if the federal legislation expressly empowered the sentencing judge 
to authorize driving under certain circumstances notwithstanding a general driving 
prohibition in the federal law.49   In this case it could be argued that the provincial 
provision would negate a federally-created right.  Ross would be expressly authorized 
to drive by federal law, but expressly prohibited by the provincial statute.50 
 
The application of the paramountcy doctrine to the field of cannabis legislation is 
contentious.  The judicial analysis of the express contradiction test has left several 
issues unresolved.  Because of the narrow definition of inconsistency, there have been 
few cases in which the courts have found an express contradiction, and therefore few 
examples of its application. 
 
The drug cases in which the paramountcy doctrine has arisen provide little guidance.  
In Dufresne et al. v. The King, [1912], 19 C.C.C. 414 (Que. K.B.) the judge concluded 
that a provincial drug law was rendered inoperative because it imposed liability in 
broader circumstances than the federal act.  His reasoning appears to be based on the 
negative implication test.  In Regina v. Snider and Fletcher, [1967], 61 W.W.R. 112 
(Alta. S.C.) the validity of a provincial LSD prohibition was upheld, and the paramountcy 
doctrine only arose in relation to a subsidiary point.  In his brief discussion of the 
matter, the judge apparently confused the questions of validity and paramountcy.  The 
following year, a similar British Columbia LSD provision was held to be invalid.  It was 
part of a legislative package containing a cannabis prohibition.  Without explaining why, 
the court stated that the cannabis prohibition was a clear invasion of Parliament's 
criminal law power, and held the LSD prohibition to be similarly tainted.  It is possible to 
infer that the provincial cannabis prohibition was struck down merely because it 
duplicated the federal law. 
 
While the three drug cases are confusing, they appear to support the negative 
implication test of inconsistency.  Since the majority of the Supreme Court specifically 
rejected this test, the three drug cases are not reliable precedents.  The following 
analysis is based on the assumption that future conflicts between provincial and federal 
cannabis legislation will be resolved according to the express contradiction test. 
Whether provincial legislation expressly contradicts a federal enactment depends on 
the exact wording of the statutes and the courts' interpretation of the Ross case.51  The 
following examples are intended to provide an outline of how such issues might be 
resolved. 
 
The provinces could probably enact valid cannabis legislation with onerous sanctions 
pursuant to its public health power, notwithstanding the present federal prohibition.  
Since mere duplication does not amount to inconsistency and the provincial penalties 
would augment the federal sanctions, there would be no express contradiction. Both 
laws would operate concurrently.  The provinces would have little reason to pursue this 
course of action, unless Parliament drastically reduced the present sanctions for 
possession of cannabis. 
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The paramountcy issue will likely arise if Parliament partially or totally repeals its 
present cannabis possession prohibition and the provinces respond by enacting 
provincial cannabis legislation.  If Parliament replaced the current possession 
prohibition with a provision stipulating that possession of 30 or more grams of cannabis 
is an offence, the provinces might seek to prohibit possession of less than 30 grams.  
Since a person could obey both laws by complying with the stricter provincial 
enactment, there would be no express contradiction and both laws would operate 
concurrently. 
 
Even if Parliament were to enact legislation stating that possession of 30 grams or 
more of cannabis was an offence and that possession of less than 30 grams was not 
an offence, the provinces could still prohibit possession of less than 30 grams.  This 
situation is parallel to that in the Ross case.  Parliament's failure to prohibit an act does 
not create a federally-guaranteed right to engage in that activity.  As in the Ross case, 
the provincial cannabis statute would likely be viewed as merely augmenting the federal 
legislation.  Since compliance with one act does not involve breach of the other there 
would be no express contradiction and both laws could operate concurrently. 
 
The result would be less clear if Parliament specifically authorized possession of less 
than 30 grams of cannabis as an express exception to a general cannabis possession 
prohibition.52  As indicated earlier, Parliament's power to authorize conduct under its 
criminal law power is limited.  A federal criminal statute empowering someone to 
possess cannabis might be struck down as invalid, unless it was narrow in scope and 
carefully drafted.  Assuming the federal legislation was valid then a provincial cannabis 
prohibition would clearly extinguish a federally-created right to possess under 30 
grams.  Nonetheless, a person could comply with both laws by obeying the stricter of 
the two.  The Ross case did not address this situation.  The strong dissents and the 
wording of the majority judgment suggest that a provincial prohibition and a federal 
authorization would expressly contradict one another.53  If they did not, it would be 
difficult to imagine how an express contradiction could ever arise between substantive 
penal provisions.  Therefore, it would appear that the provincial prohibition would 
expressly contradict the federal authorization.  The federal legislation would be 
paramount, and the provincial cannabis prohibition would be rendered inoperative. 
 
An express contradiction might also arise if the enforcement of the federal cannabis 
legislation conflicted with the enforcement of the provincial cannabis law.  If Parliament 
was intent on preventing the provinces from entering the field, it could probably draft 
procedural provisions which would almost certainly conflict with the enforcement of a 
provincial cannabis offence.  For example, the federal cannabis legislation could direct 
that a peace officer shall not arrest or detain any person for possession of cannabis 
unless the quantity involved is 30 grams or more.  It could also provide for the 
confiscation of lesser quantities, but expressly prohibit the officer from recording the 
individual's name, or other personal information except as provided for by regulation.  
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The exact wording of such procedural provisions would depend on the nature of the 
substantive criminal law. 
 
Joint Federal-Provincial Control of Cannabis  
 
Assuming that the political problems associated with the negotiations could be 
overcome, Parliament and the provinces could agree to adopt a single legislative policy 
regarding cannabis.  The provinces could agree not to enact cannabis legislation 
pursuant to their health power, if Parliament's criminal cannabis legislation contained 
certain provisions.  Similarly Parliament could partially or totally repeal its cannabis 
prohibitions on condition that the provincial cannabis law met stipulated criteria.  The 
only limit on these kinds of arrangements is that the body enacting the legislation have 
the constitutional power to do so. 
 
Parliament has often used its spending power to encourage the provinces to enact 
legislation which is consistent with federal policy.54  The federal government could offer 
financial inducements to encourage the provinces to adopt consistent legislative 
policies on cannabis.  Although the issue was not central to the decision, the court in 
Mercer v. Attorney-General of Canada, [1971] 3 W.W.R. 375, at 384-385 (Alta. S.C.) 
suggested that such arrangements are not constitutionally assailable. 
 
 
4. SPECIFIC CONSTITUTIONAL ISSUES RELATED TO FEDERAL CANNABIS LEGISLATION  
 
Parliament's Power to Create Non-Criminal Of fences  
 
Several American states have "decriminalized" cannabis possession by transferring the 
relevant provisions from their criminal codes to their regulatory offence codes.  
Cannabis possession is not legalized, but rather becomes a non-criminal offence 
subject to punishment like a violation of a provincial highway traffic act.  While a record 
of the incident may be officially recorded, the offender would not have a criminal record. 
 This approach is available to the state governments because they have the 
constitutional power to create both criminal and non-criminal offences.  As appealing as 
this model might be, Parliament appears to lack the constitutional authority to 
implement it. 
 
Federal authority to enact cannabis legislation is, and will likely remain, based on its 
criminal law power.  It is difficult to see how Parliament could create a non-criminal 
offence under its criminal law power given that the courts have defined a crime as an 
act prohibited with penal consequences.  If it is to be upheld as a valid criminal 
enactment, the cannabis legislation must serve traditional criminal public purposes, and 
its breach must be subject to penal consequences.  It may be argued that by definition 
alone, Parliament could not validly create a non-criminal cannabis offence. 
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In any event, the Interpretation Act R.S.C. 1970, c. I-23, s. 27 in effect renders a 
violation of any federal statute a criminal offence subject to all of the provisions of the 
Criminal Code R.S.C. 1970, c. C-34.  Thus, parking on federal property in violation of 
the Government Property Traffic Act R.S. 1970, c. G-l0 constitutes a criminal offence.  
The fact that the legislation provides for ticketing the vehicle and entering a conviction 
upon payment of a set fine, does not negate the criminal nature of the offence, but 
merely relates to the criminal procedures and sanctions. 
 
There is no reliable caselaw directly on point.  In Toronto Railway Company v. The 
King, [1917], 29 C.C.C. 29 (P.C.) the court suggested, in the course of a very complex 
judgment, that Parliament could create a non-criminal offence.  However, the decision 
appears to be based on a fundamental error.  The court failed to recognize that 
Canada, unlike Great Britain, is a federation with a clear division of legislative authority 
between Parliament and the provinces.  This error was detailed in Rex v. City of 
Victoria, [1920], 33 C.C.C. l08 (B.C.C.A.) and the Toronto Railway Company case has 
not been followed on this issue. 
 
Although Parliament cannot create a non-criminal offence, the provinces can clearly do 
so.  If the federal government is intent on cannabis possession being made a non-
criminal offence, it could agree to repeal its current criminal prohibition on condition that 
the provinces enact a possessional offence.  As indicated a violation of a provincial 
penal provision may be made punishable by a fine or imprisonment, but it is not a crime 
and such offenders do not, in a strict legal sense, have a criminal record. 
 
Parliament's Power to Control Criminal Records In t he Possession of Provincial 
Enforcement Agencies  
 
Recent federal proposals concerning cannabis and the Criminal Records Act R.S.C. 
1970, (1st Supp.), c. 12 call for limits on the dissemination of criminal records in order 
to reduce the collateral punitive consequences of a criminal conviction.  Since the bulk 
of criminal records are generated and maintained by provincial enforcement agencies, 
the issue arises whether Parliament can control dissemination of this data. 
 
Section 91(27) authorizes Parliament to legislate in relation to criminal law and 
procedure, and this power carries with it some responsibility for the enforcement and 
prosecution of the criminal law.  The management of the criminal records generated by 
federal agencies is necessarily incidental to Parliament's enforcement power and is 
within the federal sphere of legislative competence.  The provinces' power over the 
administration of justice s. 92(14) provides them with concurrent authority to enforce 
and prosecute the criminal law.  The record-keeping practices of provincial enforcement 
agencies are clearly within this provincial mandate.  It should be noted that the 
provinces have assumed primary responsibility for enforcing and prosecuting the 
criminal law, and that the federal government's activities are limited to a relatively small 
number of specialized criminal offences.  Even if the federal government expanded its 
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role, it is doubtful that control of provincial record-keeping would be considered 
necessarily incidental to federal enforcement. 
 
If all record-keeping in criminal cases is a matter of criminal procedure or is necessarily 
incidental to criminal procedure, it would fall within Parliament's jurisdiction under 
section 91(27).  In response, the provinces could argue that the criminal records of 
provincial enforcement agencies are a matter relating to the administration of justice 
and that consequently, they alone have legislative competence in this field.  The 
provincial argument for exclusive control appears to be more compelling.  Provincial 
enforcement agencies collect, maintain and disseminate criminal records in the 
ordinary course of enforcing and prosecuting the criminal law, and record-keeping is es-
sential to the efficient and orderly administration of criminal justice.  It is difficult to 
predict how the courts would resolve this issue.  There are no cases directly on point 
and the boundaries between Parliament's criminal law and procedure power, and the 
province's administration of justice power have not been clearly defined.55 
 
In Re Hauser And The Queen, [1977], 80 D.L.R. (3d) 161 (Alta. C.A.) the court 
examined these two heads of power in relation to the prosecutorial function.  Three of 
the five judges favoured a broad view of the province's power over the administration of 
justice — a view that would support the province's exclusive control of provincial 
record-keeping practices.  However, the Hauser case is not an authoritative precedent. 
 The case deals with the prosecutorial function not criminal records, contains a strong 
dissent, conflicts with the reasoning in other Court of Appeal decisions,56 and is under 
appeal to the Supreme Court of Canada. 
 
On balance, Parliament probably does not have the constitutional power to control the 
dissemination of criminal records in the possession of provincial enforcement agencies. 
 This conclusion may have to be reconsidered after the Supreme Court of Canada 
decision in Hauser.  In any event, the Hauser case indicates that some provinces would 
likely challenge federal attempts to control provincial record-keeping. 
 
Parliament's Power to Authorize Confiscation of Can nabis in the Absence of a 
Possessional Offence  
 
The confiscation of cannabis or any other property is, in essence, a matter of property 
law which falls within the provincial power over property and civil rights 92(13). This 
provincial power is clearly limited by several heads of federal power, the most 
significant of which for our purposes are Parliament's jurisdiction over criminal law and 
procedure s. 91(27) and trade and commerce s. 91(2).  For example, peace officers 
have been granted broad powers to seize and confiscate property as evidence of 
criminal conduct.57  Upon termination of the case, the property may be forfeited to the 
Crown, returned to the suspect or, in the case of stolen property, given back to the 
rightful owner. Federal control of such property rights is necessarily incidental to 
Parliament's exercise of its criminal law and procedure power.  Similarly the provisions 
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of the Customs Act R.S.C. 1970, c. C-40 granting federal officials extensive powers of 
search, seizure and confiscation are necessarily incidental to Parliament's trade and 
commerce power. 
 
These precedents do not directly address the issue of whether Parliament could 
authorize the routine confiscation of cannabis, if there was no possessional offence.  It 
would be difficult to justify seizing cannabis from one individual, on the basis that it may 
provide evidence of trafficking on the part of some unidentified third party.  Few of 
these seizures would be made as part of an ongoing trafficking case or would ever be 
seriously followed up.  Since domestically cultivated cannabis cannot be readily 
distinguished from foreign supplies, such seizures could not likely be based on 
enforcement of the federal customs legislation. 
 
Parliament could argue that confiscation of cannabis is necessarily incidental to the 
goals of its narcotics legislation, even if possession of cannabis is not itself a criminal 
offence.  Confiscation could be seen as a mechanism for discouraging possession, and 
thus as an essential adjunct to Parliament’s general criminal prohibition against all 
commercially-related cannabis transactions.  Unfortunately, there are no cases or 
articles on the federal government's powers of confiscation.  However, a number of 
federal statutes contain confiscatory provisions, which can be invoked in the absence of 
criminal conduct.  In the statutes we examined, the power to confiscate property was 
used primarily as a means of attaining the legislation's goals, and not as a sanction.  
Most of the confiscatory sections are designed to protect specific individuals or the 
general public from harm that may result from the use of the goods in question. 
 
The following statutory analysis illustrates the breadth of the federal confiscatory 
provisions.  The Meat and Canned Foods Act R.S.C. 1970, c. M-6 s. 22(2) provides 
that unsound fish found during processing and any unsound canned fish may be seized 
and confiscated.  Section 7 of the Animal Disease and Protection Act R.S.C. 1970, c. 
A-13 as am. S.C. 1974-76, s. 86 empowers the Minister of Agriculture to have 
destroyed any animal suspected of carrying an infectious disease.  Cabinet may make 
regulations respecting the seizure, detention, forfeiture or disposition of hazardous 
products by virtue of section 7(b) of the Hazardous Products Act R.S.C. 1970, c. H-13.  
The Navigable Waters Protection Act R.S.C. 1970, c. N-19 ss. 13-16, provide that the 
Minister of Transport may order the removal or destruction of any vessel or thing which 
in his opinion renders difficult or dangerous navigation in any navigable waters. The 
vessel and its cargo may be sold to cover the expenses incurred; any surplus is 
returned to the owner; and any deficit becomes a debt due to, and recoverable by the 
crown. The confiscatory provisions of these acts apply whether or not the owner of the 
goods was involved in criminal conduct. 
 
The Criminal Code R.S.C. 1970, c. C-34 also authorizes the confiscation of property in 
the absence of criminal conduct.  Section 403(2) permits a peace officer to seize 
fighting cocks under certain circumstances, even though the owner of the fighting cock 
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cannot be charged with an offence.  Section 101(2) provides that a peace officer may 
seize any offensive weapon or firearm in stipulated situations, even though the person 
in possession had lawful custody of the weapon and was not suspected of any criminal 
conduct.  Several sections of the Criminal Code R.S.C. 1970, c. C-34 authorize a judge 
to issue a seizure warrant, even though the property is not needed as evidence and its 
owner is not engaged in criminal conduct. 
 
The examples discussed above do not provide an exact parallel to the confiscatory 
provisions that would likely be enacted for cannabis.  They do, however, indicate that 
Parliament may authorize confiscation of private property as a means of accomplishing 
the goals of bona fide federal legislation.  Consequently, it would appear that 
Parliament could authorize the confiscation of cannabis in the absence of a 
possessional offence, provided the confiscatory measures were an integral part of the 
criminal cannabis legislation. 
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s. 81 (prize fights); ss. 185-190 (gaming, betting, lotteries); s. 251 (abortion).  See 
also the Lord’s Day Act R.S.C. 1970, c. L-13 containing various exemptions. 

 
9  Hogg, Constitutional Law of Canada, at 290 suggests that this statement by Laskin 

C.J.C. may be “too sweeping.”  Although Laskin C.J.C. was in dissent, the court was 
unanimous on this point in upholding s. 251 as valid criminal law.  
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10. See also, the Electricity Inspection Act R.S.C. 1970, c. E-4; Hazardous Products Act 
R.S.C. 1970, c. H-3; Textile Labelling Act R.S.C. 1970, c. 46 (1st supp.).  The 
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59, [1936] S.C.R. 379; Attorney-General For Ontario v. Reciprocal Insurers, [1924] 
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v. Sparling, [1960] S.C.R. 804; Mann v. The Queen, [1966], S.C.R. 238. 
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General Of Manitoba v. Manitoba Licence Holders’ Association, [1902] A.C. 73 
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whether such an authorization, if valid, would conflict with the provincial highway 
traffic act. 
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[1975] 1 S.C.R.  
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 Appendix C  
 
 The Narcotic Control Act — An Elaboration  
 
The possession, distribution ("trafficking"), import, export and cultivation of any 
"narcotic" are currently prohibited by provisions of the federal Narcotic Control Act 
(N.C.A.).  The term "narcotic" refers to any substance included in the Schedule to the 
Act, including natural and synthetic opiate narcotics (such as opium and heroin), 
cocaine, phencyclidine (PCP), and cannabis (including marijuana, hashish, hashish oil, 
and THC).  Under one designation or another, cannabis has been listed on this 
Schedule since 1923, although it is universally recognized that cannabis is not, in any 
scientific sense, a narcotic.  Commission of any act prohibited by the Narcotic Control 
Act constitutes a criminal offence.  Consequently, all relevant provisions of the Criminal 
Code apply (Interpretation Act, s. 27(2)), and any convicted offender is subject to those 
derivative consequences (such as a criminal record) which necessarily attach to 
persons convicted of any crime. 
 
All offences involving cannabis are indictable offences.  In the case of simple 
possession, however, the Crown has the option of proceeding by way of summary 
conviction.  Persons found guilty of unauthorized, or simple, possession (N.C.A., s. 3) 
are liable, upon indictment, to a maximum of seven years' imprisonment, and upon 
summary conviction, to a maximum of six months' imprisonment and/or a fine of one 
thousand dollars for a first offence and one year's imprisonment and/or a fine of two 
thousand dollars for a subsequent of fence.  Persons convicted of unauthorized 
cultivation (N.C.A., s. 6) are subject to a maximum of seven years' imprisonment.  The 
offences of trafficking (N.C.A., s-s. 4(1)) and possession for the purpose of trafficking, 
(N.C.A., s-s. 4(2)) render offenders liable to a maximum penalty of life imprisonment.  
The unauthorized import or export (N.C.A., s. 5) of cannabis are subject to a minimum 
of seven years' and a maximum of life imprisonment. 
 
Possession, for purposes of the Narcotic Control Act, is defined in subsection 3(4) of 
the Criminal Code: 
 

(a) a person has anything in possession when he has it in his personal possession or 
knowingly 

 
(i) has it in the actual possession or custody of another person, or 

 
(ii) has it in any place, whether or not that place belongs to or is occupied by him, 

for the use or benefit of himself or of another person; and 
 

(b) where one of two or more persons, with the knowledge and consent of the rest, has 
anything in his custody or possession, it shall be deemed to be in the custody and 
possession of each and all of them. 
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Cultivation refers to the intentional growing of cannabis plants, not the mere possession 
of such plants.  The statutory law does not distinguish between cultivation for personal 
consumption and cultivation for purposes of trafficking. 
 
Trafficking is set out very broadly in the Narcotic Control Act.  Section 2 defines "traffic" 
as "to manufacture, sell, give, administer, transport, send, deliver or distribute," or "to 
offer to do" any of these things, without authority.  Section 4 prohibits not only 
trafficking in narcotics but, as well, in "any substance represented or held out...to be a 
narcotic."  Possession need not be demonstrated to determine the offence of 
trafficking.  Purchasers of narcotics are not guilty of trafficking.  There is no statutory 
distinction drawn between levels of trafficking; sharing a quantity of cannabis or selling 
it at cost to a friend is not differentiated from commercial profit-making transactions 
involving large quantities of the drug.  It has been left to the courts, when sentencing, to 
distinguish between more and less serious trafficking activities. 
 
Possession for the purpose of trafficking charges involve a unique two-stage trial 
process.  If the accused does not plead guilty, section 8 (N.C.A.) provides that the trial 
initially proceeds as though the offence charged was one of simple possession.  If such 
possession is not proved, the accused is acquitted.  If, however, possession is proved, 
the burden of proof shifts to the accused to establish, on the balance of probabilities, 
that he was not in possession for the purpose of trafficking.  Should the accused so 
establish, he is acquitted of the possession for the purpose charge, but convicted of the 
offence of simple possession and sentenced accordingly.  If the accused fails to 
discharge the burden on him, he is convicted of and sentenced for possession for the 
purpose.  As there are no quantitative distinctions outlined in the Narcotic Control Act, 
whether an accused is charged with simple possession or possession for the purpose 
depends solely on the discretion of the prosecuting attorney. 
 
The importation of cannabis raises difficulties for the police, prosecutors and the courts 
in light of the seven year mandatory minimum sentence, irrespective of the quantity 
involved.  Because there is understandable concern about sentencing young persons to 
lengthy terms of imprisonment, Crown attorneys often exercise their prosecutorial 
discretion in deciding to lay reduced charges. The decision as to when to exercise such 
discretion and which charge to lay with respect to any particular importing incident is 
determined by confidential guidelines developed by the Department of Justice. 
 
Although the Narcotic Control Act fixes the maximum (and, in the case of import and 
export, minimum) sanctions that may be awarded offenders, the general penal 
provisions of the Criminal Code (Part XX) allow the courts a much broader sentencing 
discretion than is first apparent.  By way of illustration, the alternative penalties 
available in the case of simple possession of cannabis range from an absolute 
discharge to a fine in any amount and imprisonment for seven years.  The final 
disposition depends on, first, whether the Crown elects to proceed by summary 
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conviction or indictment and, subsequently, on how the presiding judge chooses to 
exercise his sentencing discretion. 
 
A new sentencing option became available in 1972 with the introduction of absolute 
and conditional discharges.  Although applicable to all federal offences within the limits 
specified by section 662.3 of the Criminal Code, these provisions were originally 
publicized as a dispositional alternative with respect to simple possession of cannabis.  
In essence, a person granted a discharge is "deemed not to have been convicted of the 
offence" to which he pleaded or was found guilty.  The conditions for granting a 
discharge are such that the only Narcotic Control Act offences to which it is applicable 
are simple possession and cultivation.   The discharged offender — despite the 
absence of a "conviction" — still suffers a criminal record of the event.  He may deny 
having been convicted, but he cannot honestly deny, for example, having been 
arrested, charged, tried or prosecuted for a criminal offence, having pleaded guilty to 
(or have been found guilty of) a criminal offence, having been discharged or sentenced 
for a criminal offence, or, perhaps, having a criminal record.  Further, in order to restrict 
disclosure of his criminal record, a discharged offender, like a convicted offender, must 
still make an application for a pardon under the Criminal Records Act.  This application 
may entail exposure of the applicant, his family, friends, professional acquaintances 
and employer to police investigation and interrogation. 
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 TABLE D-1 
 
 ADULT CANADIANS – INCIDENCE OF USE 
 (Percent & Estimated Number in Population)  
 
 
 
 
Ever Used: 
 

 
 
 Marijuana 

 
 
 Hashish 

 
 
 Cannabis 

 
 Canada, 1970 (Le Dain) 

 
 3.3%        
422,000 

 
    2.5%        
320,000 

 
  3.6%       
451,000 

 
 Canada, 1978 (Gallup)1 
 

 
16.4%    
2,624,000 

 
  11.2%     
1,792,000 

 
17.2%    
2,752,000 

 
 

 
 

 
 

 
 

 
Annual Use (past 12 
months): 

 
 Marijuana 

 
 Hashish 

 
 Cannabis 

 
 Canada, 1970 (Le Dain) 

 
    *                * 

 
      *                 * 

 
 1.9%      
238,000 

 
 Ontario, 1976 (ARF) 

 
    *                *  

 
      *                  *  

 
 5.8%      
337,8502 

 
 Ontario, 1977 (ARF) 

 
    *                *  

 
      *                  *  

 
 8.6%      
500,9502 

 
 Canada, 1978 (Gallup)1 
 

 
 9.4%     
1,504,000 

 
   6.1%         
976,000 

 
9.75%   
1,560,000 

 
 
1 Conducted in January, 1978.  Population estimates based on estimate of 16 million 

Canadians aged 18 and over in 1977. 
2 Estimated number in Ontario only, based on estimate of 5,825,000 Ontarians aged 18 

and over in 1977. 
* Data not available. 
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 Table D-2 
 
 ADULT CANADIANS – CURRENT CANNABIS USE PATTERNS, (GALLUP, 1978) 1 
 (Percent & Estimated Number in Population)  
 
 

 
 

 
 

Marijuana 
 

 
 

Hashish 

 
 

Cannabis 

 
Use within 12 

months of interview 

 
  9.4%     1,504,000 

 
    6.1%    976,000 

 
   9.75%   
1,560,000 

 
Use within 30 days  

of interview 

 
  8.0%     1,280,000 

 
    5.1%    816,000 

 
   8.3%     
1,328,000 

 
Used within week 
prior to interview 

 
  3.2%        512,000 

 
    1.1%    176,000 

 
   3.6%        
576,000 

 
Used daily in past  

30 days 
 

 
 1.4%         224,000 
  

 
     0.3%      48,000 

 
   1.4%        
224,000 

 
 
1 See note on Table D-1. 
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 TABLE D-3 
 
 ADULT CANADIANS – FREQUENCY OF CANNABIS USE 
 (Percent & Estimated Number in Population)  
 
 

 
 

 
 1970 (Le Dain) 
 “Past 12 
months”  

 
 1976 (Ontario)2 
 “Past 12 
months”  

 
 1977 (Ontario)2 
 “Past 12 
months”  

 
 1978 (Gallup)1 
 “Past 30 days”  

 
 
Once weekly or less 
 

 
 
   1.8%      
225,000 

 
 
  4.6%     
273,650 

 
 
  7.4%      
430,800 

 
 
   4.7%       
752,000 

 
More than once 
weekly  
 

 
   0.1%        
12,500 

 
  1.1%       
64,200 

 
  1.2%        
70,150 

 
   3.6%       
576,000 

 
Total 

 
   1.9%      
238,000 

 
  5.8%     
337,850 

 
  8.6%      
500,950 

 
   8.3%     
1,328,000 
 

 
 
1 & 2

   See notes on Table D-1. 
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 TABLE D-4 
 
 ADULT CANADIANS – CANNABIS USE BY REGION (GALLUP, 1978) 1 
 
 
 

 
 

Ever used 

 
Use within past 

12 months 

 
Use within past 

30 days 

 
Use in past 

week 
 
 

 
% of          Est. no. 
in 
sample           
Region 

 
 % of          Est. no. 
in 
sample          Region 

 
  % of          Est. no. 
in 
sample           
Region 

 
  % of          Est. no. 
in 
sample            
Region 

 
 
Atlantic 

 
 
  10.8          
173,000 

 
 
    7.6            122,000 

 
 
    6.7            
107,000 

 
 
    3.8             
61,000 
 

 
Quebec 
 

 
  12.5          
550,000 

 
    6.5            281,000 

 
    5.5            
238,000 

 
    1.0             
43,000 

 
Ontario 

 
  22.4       
1,326,000 

 
   11.5           681,000 

 
    9.7            
574,000 

 
    4.0           
237,000 
 

 
Prairies 

 
  12.5          
300,000 

 
    8.4            202,000 

 
    5.8            
139,000 

 
    2.6             
62,000 
 

 
B.C. 

 
  22.6          
400,000 

 
   15.2           270,000 

 
   15.2           
270,000 

 
    9.8           
173,000 
 

 
Canada 

 
  17.2       
2,752,000 

 
    9.75       1,560,000 

 
    8.3         
1,328,000 

 
    3.6           
576,000 
 

 
1  See note on Table D-1. 
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     Page 

 
Table E-1. Narcotic Control Act, Bill S-19 and 83-7 7RD.................... 

 96 
Table E-2. "Full 'Deeming Provisions'" and "Semi-Pr ohibition"....... 

 97 
Table E-3. "Transfer to Schedule G," "Regulation" a nd  
                  "Federal Withdrawal"............. ............................................ 

 98 
 



 
 105 

 
  
 

 
Offence 

 
 

 
1. Narcotic Control 
Act   

 
2.  Bill S-19 

 
3.  83-77 RD 

 
 
 
 
 
Simple 
Possessio
n 
 
 

 
Summary  
Conviction 
 
 
 
 
 
 
--------------- 
Indictment 

 
1st Offence: $1,000 
fine and/or 
imprisonment  
for 6 months. 
Subs. Offence: 
$2,000  
fine and/or imprison- 
ment for one year. 
 
 
---------------------------- 
7 years’  
imprisonment 

 
1st Offence: $500 fine or, in 
default, imprisonment for 3 
months. (“Discharged 
offenders are automatically 
“pardoned.” ) 
Subs. Offence: $1,000 fine 
or, in default, imprisonment 
for 6 months. 
 
------------------------------------ 
 N/A 

 
$500 fine or, in default of 
payment, imprisonment 
for 3 months. (Offenders 
are “deemed”  not to have 
been “charged, 
convicted, sentenced or 
prosecuted” ;  all CJS 
records subsequently 
closed to enquirers.) 
--------------------------------- 
 N/A 

 
Possessio
n for the 
Purpose 
of 
Trafficking 

 
Summary 
Conviction 
---------------- 
Indictment 

 
 N/A 
 
---------------------------- 
Life imprisonment 

 
$1,000 fine and/or 
imprisonment for 18 months  
------------------------------------ 
14 years’  imprisonment, less 
one day 

 
$1,000 fine and/or 
imprison- ment for 18 
months 
---------------------------------- 
10 years’  imprisonment  
 

 
 
 
Trafficking  

 
Summary  
Conviction 
------------- 
Indictment 

 
 N/A 
 
----------------------------- 
Life imprisonment 

 
$1,000 fine and/or 
imprisonment for 18 months 
------------------------------------ 
14 years’  imprisonment, less 
one day 

 
$1,000 fine and/or 
imprison- ment for 18 
months 
---------------------------------- 
10 years’  imprisonment 

 
 
Import/ 
Export 
 

 
Summary 
Conviction 
---------------- 
Indictment 

 
 N/A 
 
----------------------------- 
Life imprisonment 
(7 years’  minimum) 

 
2 years’  imprisonment 
 
------------------------------------ 
10 years’  imprisonment 
 

 
(No separate offence: 
included in the definition 
of “ trafficking.” ) 
 
                                  

 
 
Cultivation 

 
Summary  
Conviction 
----------------- 
Indictment 
 

 
 N/A 
 
----------------------------- 
7 years’  
imprisonment 

 
$1,000 fine and/or 
imprisonment for 18 months 
------------------------------------ 
10 years’  imprisonment 

 
$1,000 fine and/or 
imprisonment for 18 
months 
----------------------------------- 
5 years’  imprisonment 
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 Appendix E 
 (Page 2) 
 
  
 Offences, Procedures and Maximum Penalties  
 Under Eight Alternative Models for the Control of Cannabis 
 

 
Offence 

 
 

 
4.  Full “ Deeming Provisions ”  

 
5.  Semi-Prohibition 

 
 
 
 
 
Simple 
Possessio
n 
 
 

 
Summary  
Conviction 
 
 
 
 
 
 
--------------- 
Indictment 

 
Nominal fine or, in default of payment, 
community work orders or use of civil 
creditor remedies. (“Ticketing”  
procedures; offenders are “deemed”  
not to have suffered any incidents of a 
criminal arrest or prose- 
cution; all CJS records subsequently 
sealed or destroyed.) 
 
---------------------------------------------------- 
 N/A 

 
 
 
 
 (Summary confiscation, but no offence) 

 
Possessio
n for the 
Purpose 
of 
Trafficking 

 
Summary 
Conviction 
 
 
---------------- 
Indictment 

 
1st Offence: $500 fine and/or 
imprisonment for 6 months 
Subs. Offence: $2,000 fine and/or 
imprisonment for 18 months 
----------------------------------------------------- 
1st Offence: 5 years’  imprisonment, 
less one day 
Subs. Offence: 10 years’  imprisonment 

 
1st Offence: $500 fine and/or 
imprisonment for 6 months 
Subs. Offence: $2,000 fine and/or 
imprisonment for 18 months 
----------------------------------------------------- 
1st Offence: 5 years’  imprisonment less 
one day 
Subs. Offence: 10 years’  imprisonment 

 
     
 
Trafficking  

 
Summary  
Conviction 
 
 
------------- 
Indictment 

 
1st Offence: $500 fine and/or 
imprisonment for 6 months 
Subs. Offence: $2,000 fine and/or 
imprisonment for 18 months 
----------------------------------------------------- 
1st Offence: 5 years’  imprisonment, 
less one day 
Subs. Offence: 10 years’  imprisonment 

 
1st Offence: $500 fine and/or 
imprisonment for 6 months 
Subs. Offence: $2,000 fine and/or 
imprisonment for 18 months 
----------------------------------------------------- 
1st Offence: 5 years’  imprisonment less 
one day 
Subs. Offence: 10 years’  imprisonment 

 
 
Import/ 
Export 
 

 
Summary 
Conviction 
---------------- 
Indictment 

 
(No separate offence: included in the 
definition of “ trafficking.” ) 

 
(No separate offence: included in the 
definition of “ trafficking.” ) 

 
 
Cultivation 

 
Summary  
Conviction 
----------------- 
Indictment 
 

 
$1,000 fine and/or imprisonment for 12 
months 
----------------------------------------------------- 
5 years’  imprisonment, less one day 

 
$1,000 fine and/or imprisonment for 12 
months 
----------------------------------------------------- 
5 years’  imprisonment, less one day 
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 Appendix E 
 (Page 3) 
 
  
 Offences, Procedures and Maximum Penalties  
 Under Eight Alternative Models for the Control of Cannabis 
 

 
Offence 

 
 

 
6. Transfer to Schedule 
G 

 
7.  Regulation 

 
8.  Federal Withdrawal 

 
 
 
 
 
Simple 
Possessio
n 
 
 

 
Summary  
Conviction 
 
 
 
 
 
 
--------------- 
Indictment 

 
 
 
 
 
 (No Offence) 
 
 

 
 
 
 
 
 (No Offence) 
 

 
 
 
 
 
 (Depends on each 
province) 

 
Possessio
n for the 
Purpose 
of 
Trafficking 

 
Summary 
Conviction 
 
 
--------------- 
Indictment 

 
18 months’  imprisonment 
 
 
 
--------------------------------- 
10 years’  imprisonment 

 
   
 
 (Depends on each 
province) 

 
 
 
 (Depends on each 
province) 

 
     
 
Trafficking  

 
Summary  
Conviction 
 
 
------------- 
Indictment 

 
18 months’  imprisonment 
 
 
 
--------------------------------- 
10 years’  imprisonment 

 
   
 
 (Depends on each 
province) 

 
 
 
 (Depends on each 
province) 

 
 
Import/ 
Export 
 

 
Summary 
Conviction 
--------------- 
Indictment 

 
(No separate offence: 
included in the definition  
of “ trafficking.” ) 

 
 
 (Customs and Excise 
 Controls) 

 
 
 (Depends on each 
province) 

 
 
Cultivation 

 
Summary  
Conviction 
--------------- 
Indictment 
 

 
 
 
 (No Offence) 

 
 
 
 (Depends on each 
province) 

 
 
 
 (Depends on each 
province) 

 



 
 108 

 References and Selected Bibliography  
 
Bailey, P., October, 1978; “Police Processing of a Cannabis Offender” ; Study prepared 
for the Health Protection Branch, Health and Welfare Canada, Ottawa. 
 
Bonnie, R., 1977; “Decriminalizing the Marijuana User: A Drafter’s Guide” ; Journal of 
Law Reform, Vol. II, No. 3, pp. 3-48; originally prepared for U.S. National Governors’  
Conference, Washington, D.C.; March, 1977. 
 
Brun, K., Pan, L., and Rexed, I., 1975; The Gentlemen’s Club: International Control of 
Drugs and Alcohol; University of Chicago Press, Chicago. 
 
Bryan, M. and Crawshaw, P., 1978; “Core Knowledge in the Drug Field: no. 3, Law and 
Social Policy” ; Supply & Services Canada (Cat. No. H45-6/1978-3), Ottawa. 
 
Bryan, M., Jarvis, K., and Brooks, B., 1978; “The Quantities of Marijuana, Hashish and 
Hash Oil Involved in Convictions for Cannabis Offences in Canada, 1975"; Study 
prepared for the Health Protection Branch, Ottawa. 
 
California Legislative Senate Select Committee on Control of Marijuana, 1974; 
Marijuana: Beyond Misunderstanding (Final Report), Sacramento. 
 
California State Office of Narcotics and Drug Abuse, 1977; “A First Report of the 
Impact of California’s New Marijuana Law (SB - 95)” ; Sacramento. 
 
Canada, 1972; Commission of Inquiry Into the Non-Medical Use of Drugs (Le Dain 
Commission); Cannabis; Queen’s Printer, Ottawa. 
  
Canada, 1973; Le Dain Commission; Final Report; Queen’s Printer, Ottawa. 
 
Canada, June 1977; National Task Force on the Administration of Justice; “Justice 
Services in Canada” ; Report prepared for the Department of Justice, Ottawa. 
 
Canada, June, 1978; Crime and Traffic Enforcement Statistics (1976); Justice Division, 
Statistics Canada, Catalogue 85-205; Ottawa. 
 
Canadian Institute of Public Opinion, January, 1978; “Cannabis Users in Canada” ; 
Gallup Omnibus Study conducted for Health and Welfare Canada, Ottawa. 
 
Citizen, The Ottawa; May 14, 1977:7; “Gallup Poll: Reduce Penalties for Pot 
Possession.”  
 
Clarke, S., et al., 1978; “Contacts with a Canadian ‘Street Level’  Drug Crisis Centre, 
1972-1976"; Non-Medical Use of Drugs Directorate Study ERD-78-150; Ottawa. 



 
 109 

 
Data Laboratories Research Consultants (Montreal) for Weekend Magazine, December 
10, 1977; “The Weekend Poll.”  
 
Drug Abuse Council (U.S.), February 16, 1978; “Marijuana Survey - State of Oregon” ; 
News Release, Washington, D.C. 
 
Edwards, G., 1974; “Cannabis and the Criteria for Legislation of a Currently Prohibited 
Recreational Drug: Groundwork for a Debate” ; Acta Psychiatrica Scandanavia, 
Supplementum 25, p. 8; Munglesgnaard, Copenhagen. 
 
Erickson, P., July 17, 1978; “Benefits of a Prohibitionist Policy” ; Report prepared for 
the Health Protection Branch, Ottawa. 
 
Globe & Mail, The Toronto; March 14, 1978:9; “Ottawa Retreats from Its Intention to 
Abolish Long-Running Search Warrants.”  
 
Globe & Mail, The Toronto; April 7, 1978:1; “Ottawa Plans New Limits, Controls on Use 
of Open Search Warrants.”  
 
Globe & Mail, The Toronto; June 30, 1978; “Principal Demoted Over Marijuana Puff 
Returns to Classroom.”  
 
Goode, E., 1975; Sociological Aspects of Marijuana Use” ; Contemporary Drug 
Problems, Vol 4, pp. 397-445. 
 
Hartman, D., May 15, 1978; A Report for the Program Evaluation and Data System 
Section, Corrections Branch, Attorney-General’s Office of British Columbia.  (Personal 
Communication) 
 
Hepworth, D., November 1978; “Sources and Distribution of Cannabis” ; Report 
prepared for the Health Protection Branch, Ottawa. 
 
Hogarth, J. and Robertson, H., September 1, 1978 (rev.); “Policy Alternatives for the 
Regulation of Cannabis” ; Background Paper prepared for the Provincial Attorneys-
General Conference, June 1978, Toronto. 
 
Hollander, M. and Macurdy, A., November 1978; “Alcohol and Drug Use Among 
Vancouver Secondary School Students: 1970, 1974, 1978"; Report prepared for the 
British Columbia Alcohol and Drug Commission, Victoria. 
 
Hollister, L., November 1978; “Health Aspects of Cannabis” ; Report prepared for the 
Health Protection Branch, Ottawa. 
 



 
 110 

Journal, The; August 1, 1972:1; “Pharmacologists Favour Legalization of Pot” ; 
(Addiction Research Foundation), Vol. 1., No. 8; Toronto. 
 
Journal, The; November 1, 1978:1; “Canadians Easing Up on Pot Laws,”  (Addiction 
Research Foundation), Vol. 7, No. 11. 
 
Killorn, L.H., 1976; “Chemical Use Among High School Students on Prince Edward 
Island” ; Report prepared under the auspices of Health and Welfare Canada; Alcohol 
and Drug Problems Institute, Charlottetown. 
 
Kimball, R.E., 1976; “On the Imposition of Imprisonment on Default in Payment of a 
Fine” ; Criminal Law Quarterly, Vol. 19, 1976-77, pp. 29-33. 
 
Kohn, P., August 16, 1978; “Patterns of Cannabis Use” ; Study prepared for the Health 
Protection Branch, Ottawa. 
 
Labelle, R.J., July 14, 1978; Personal Communication from the Director, Management 
Data Services, Ministry of Correctional Services, Ontario. 
 
Lande, A., 1973; “The International Drug Control System” ; in Technical Papers of the 
Second Report of the National Commission on Marijuana and Drug Abuse; Appendix 
Vol. 3, “The Legal System and Drug Control” ; U.S. Government Printing Office, 
Washington, D.C. 
 
Leon, J., 1977; “Drug Offences and Discharges in Canada: A Need for Reform” ; 
University of Toronto Faculty of Law Review, Spring 1977, Vol. 35, p. 38. 
 
Leon, J., October, 1978; “Post-Sentencing Problems: Some Consequences of a 
Finding of Guilt in Criminal Cases” ; Report prepared for the Health Protection Branch, 
Ottawa. 
 
Lowes, P.D., 1966; The Genesis of International Narcotic Control; Librairie Droz, 
Geneva. 
 
Maine, January, 1979; “An Evaluation of the Decriminalization of Marijuana in Maine – 
1978"; Bulletin of State of Maine, Department of Human Services, Office of Alcoholism 
and Drug Abuse Prevention, Augusta. 
 
McKee, J., October, 1978; “The Prosecution of Cannabis Cases” ; Report prepared for 
the Health Protection Branch, Ottawa. 
 
Menard, S., 1977; “Marijuana: Un Avocat en Appel” ; L’Actualité, December, 1977 
issue, p. 76. 



 
 111 

National (Newsletter of the Canadian Bar Association), Sept.-Oct.1978; “Resolutions 
adopted at the 60th Annual Convention of the Canadian Bar Association, Halifax, N.S.”  
 (Resolution No. 6) 
 
Noll, A., 1977; “Drug Abuse and Penal Provisions of the International Drug Treaties” ; 
Bulletin on Narcotics, Vol. 29, Oct.-Dec. 1977, pp. 41-57. 
 
Packer, H.L., 1968; The Limits of the Criminal Sanction; Stanford University Press, 
Stanford. 
 
Patterson, P., June 21, 1978; Personal Communication from the Director, Correction & 
Psychiatric Services, The Ombudsman of Ontario.   
 
Pinos, T., 1978; “Possession for the Purpose: The Problem of the Two-Part Drug Trial” ; 
Criminal Law Quarterly, Vol. 20, pp. 185-237. 
 
Province, The Vancouver; December 1, 1977; “Teacher’s Conviction, Or Whatever, 
Debated.”  
 
Province, The Vancouver; January 6, 1978; “Teacher Gets Job Back In Pot Case.”  
 
Renborg, B.A., 1947; International Drug Control: A Study of International Administration 
By and Through the League of Nations; Carnegie Endowment for International Peace, 
Washington, D.C. 
 
Smart, R. and Blair, N., 1978; “Changes in Alcohol and Drug Use in Ontario (1976, 
1977)” ; Addiction Research Foundation Substudy 958, Toronto. 
 
Solomon, R., et al., 1972-73; Background Studies 16-21; Le Dain Commission, Final 
Report, Appendix R “Law and Law Enforcement,”   Section F, p. 1144, Ottawa. 
 
United Nations, 1973; Commentary on the Single Convention on Narcotic Drugs, 1961; 
UN Documents, New York. 
 
United Nations, 1976; Commentary on the Convention on Psychotropic Substances, 
1972; UN Documents, New York. 
 
United Nations, 1976; Commentary on the 1972 Protocol Amending the Single 
Convention on Narcotic Drugs, 1961; UN Documents, New York. 
 
United States, March, 1972; Marijuana: Signal of Misunderstanding; First Report of the 
National Commission on Marijuana and Drug Abuse (the Schafer Commission); U.S. 
Government Printing Office, Washington, D.C. 
 



 
 112 

United States, March, 1973; Drug Use in America: Problem In Perspective;  Final 
Report of the National Commission on Marijuana and Drug Abuse (the Schafer 
Commission); U.S. Government Printing Office, Washington, D.C.  
 
Warren, R.A., December 1978; “Cannabis and Driving: A Review of the Research 
Evidence” ; Report prepared for the Health Protection Branch, Ottawa. 
 
Wilkins, J.L., 1976; “Absolute and Conditional Discharges” ; in Criminal Law Quarterly, 
Vol. 19, 1976-77, pp. 454-470. 
 


