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DEPARTMENT -OF JUSTICE

Bureau of Narcotics and Dangerous
Drugs

[ 21 CFR Part 3201
DEPRESSANT AND STIMULANT DRUGS
Use of Peyote for Religious Purposes

Proposed findings of fact and conclu-
sions and tentative order regarding the
petition of the Church of the Awakening
to amend § 320.3(c) (3).

In the matter of the petition of the
Church of the Awakening to amend
-§ 320.3(c) (3)

Petitioner’s amendment would grant
the Church an exemption to use peyote
for religious purposes. A hearing was
held on this matter before Mr. Frederick
M. Garfield from June 30, 1969 through
July 9, 1969. The report, findings of fact,
conclusions and recommendations of
the hearing examiner follow in fheir
entirety:

In the matter of: Petition of the Church
of the Awakening to amend 21 CFR 320.3

c) (3).

( ')I‘§1e) Church of the Awakening first peti-
tioned the Food and Drug Administration
on May 17, 1967 under the Drug Abuse Con-

trol Amendments of 1965 for an exemption

to use peyote for religious purposes. This
petition was denied by the Commissioner of
the Food and Drug Administration on
July 10, 1967. On January 11, 1968, the
Church again petitioned the Food and Drug
Administration for an exemption. This peti-
tlon was also deniled.

On May 15, 1969, the Director of the
Bureau of Narcotics and Dangerous Drugs?

received a petition from the Church of the

Awakening, declared to be a New Mexico
corporation, Dr. John W. Alken of Socorro,
N. Mex., President of the Church, and 18

members of the Church, as copetitioners to "

amend §320.3(c) (3) of Title 21 of the Code
of the Federal Regulations. The purpose of
the petition is to obtain an exemption for the
said Church to permit them the nondrug use
of peyote in bona fide religious ceremonies,
Notification of the submission of this peti-
tion was published in the FEDERAL REGISTER
on June 26, 1969 (34 F.R. 9871).

On June 11, 1963, Dr. John Aiken, and Mr.
John Adams of the American Civil Liberties
Union, met with members of the Chief Coun-
gel’'s Office of the Bureau of Narcotics and
Dangerous Drugs and arranged a mutually
convenient procedure by which the Church
could petition for an exemption and also
make & record containing the necessary facts
should an appeal to the courts be necessary.

A prehearing conference was held by the
Hearing Officer on June 30, 1969, at which
time a record was made of the proceedings.
During this prehearing conference, it was
established that the particular section in
question was erroneously clted, i.e. Peti-
tioners brought the action pursuant to sec-
tion 701(e)1(b) of the Federal Food and
Drug Act to amend § 166.3(c) (3) of title 21
of the United States Code of Federal Regu-
lations whereas this regulation is now desig-
nated as-21 CFR 320.3(c) (3). Other matters

were discussed as to the conduct of the hear-
mg. It was agreed that while this hearing

as Informal, a record would be made and
the record would be used in lieu of a sepa-
rate public Kearing in the event of a request
for & court review.

The hearing began on June 30, 1969, and
ended on July 9, 1969. A transcript of the
testimony, 926 pages, sets forth the testi-
mony of seven witnesses on behalf of the
Government and-ten witnesses on behalf
of the Petitioner. Additionally, four deposi-
tions were taken between June 18, 1969 and
June 25, 1969, consisting of some 280 pages.
Nineteen exhibits were introduced into evi-
dence on behalf of the Government and 26
were infroduced by the Petitioner. Briefs
were filed by the Petitioner and the Govern-
ment.

‘The Drug Abuse Control Amendments of
1965 were passed by the House of Repre-

. sentatives on March -10, 1965. The Senate

passed its version on June 23, 1965. On July
8, 1965, the House concurred in the Senate’s
amendments and the Bill was signed into
law- by the President on July 15, 1965. It is
vital to note in this respect that the Senate
report differed significantly from the House
report in that it said “the Committee deter-
mined that it would not be desirable to
specify drugs other than barbiturates and
amphetamines as subject to the controls of
the Bill, but determine that the other classes
of drugs are to be brought under control of
the Bill on a case by case basis by the Secre-
tary of Health, Education, and Welfare under
the standards prescribed in the legislation.
In accordance wth this determination, the
Committee omitted specific reference to

~peyote as a substance subject to the pro-
visions of the legislation. It is expected that
peyote will be subject to the same consider-
ation as all other drugs “in determining
whether or not it should be included under
the provisions of the legislation.”

BasIS ForR PETITION

Subsequent discussions and inclusions in
the Congressional Record as elucidated in
Petitioner’s own brief indicate that the ex-
clusion of peyote from the legislation focused
only on the Native American Church. Section
320.3 of tltle 21 specifically lists peyote and

mescaline and salts of mescaline as being

controlled drugs. The law also states:

“The listing of peyote in this subpara-
graph does not apply to nondrug use in bona
fide religious ceremonies of the Native
American Church: however, persons supply-
ing the product to the Church are required
to register and maintain appropriate rec-
ords of their receipts and disbursements of
the article.”

Petitioners, in fact, seek an amendment to .

this section. They propose that the above
text read as follows:

“The listing of peyote Iin this subpara-
graph does not apply to nondrug use in bona
fide religious ceremonies of the Native Amer-
ican Church and of the Church of the
Awakening: * * s

The grounds upon which the Petitioners
rely for the proposed amendment is as
follows: .

“The use of peyote by members of the
Church of the Awakening in pursuance of
precepts of sald Church and under the pro-
visions of ifts authorized personnel is in
bona fide pursuit of a religious faith,

“In the petition it Is alleged that:

Proposed Rule Makmg

“The Church of the Awakening has a pres-
ent mational membership of approximately
390. 1t is an outgrowth of a group formed in
1958 in New Mexico for the purpose of reli-
gious study. It was Incorporated in 1963 by
members of sald group as a nonprofit rell-
glous corporation under the laws of the State
of New Mexico.

“In 1960, the sacramental use of peyote
was found by sald group to be valuable for
the actualizing of the wuser’s religlous or
spiritual potential. After said Church' was
Incorporated, the use of peyote was named
as a sacrament of the Church.”

It Is further alleged that:

“The religlous sacramental use of peyote
has been carrled on by the members of
sald group since 1960 and by members of
sald Church since 1963. A number of mem-
bers of the Church, including the individual
petitioner signing this petition and the co-
petitioners Joining in this petition have bona
fide hellefs and convictions that the partake
ing end ingestion of peyote as o sacrament,
according to the precepts of sald Church,
is valuable for the actualizing of their re
spective religious and spiritual potential,
and they have a desire to use peyote for
such purpose, but are prevented from dolng
so by reason of the regulations, amendment
of which Is sought by sald petition. For
such reason the regulation as now promul-
gated defeats the ilmmunity given such
use by the First Amendment of the Consti«
tuticn of the Unlted States.”

From John W. Alken’s affidavit accom-
panying the petition the following is

" abstracted:

The Church of the Awakening is s New
Mexico corporation, incorporated on Octo-
ber 14, 1963, as an outgrowth of a group
of people. who began meeting weekly in
Socorro, N. Mex., for the purpose of religlous
or spiritual exploration. This group began
by exploring the field of extrasensory per=
ception and psychic phenomena, Patitioner
and others began to experiment with the
use of peyote and belleved it to be the door
to the inner-life of the spirit. Most of such
religlous explorations were done with peyote,
but later mescaline was used in the same way
with comparable results. After these initial
experiments and alleged revelations, the
Church of the Awakening wos granted a
charfer by the State of New Mexico on Octo~
ber 14, 1863 as a mnonprofit religious
organization.

The bylaws of sald Church provide that
if other substances, In addition to peyote,
with similar properties were found to be
useful in the development of religlous in-
sight and experience, they might also be
used, if this use is legal. The explicit purpose
of the Church of the Awakening is to en-
courage spiritual growth on the part of each
member to stimulate him to ask questions,
to develop insights, and to encourage the
sharing of such growth and insights with
others in love and service. Each is encouraged
to participate in his own spiritual growth
and his own evolution. It is a precept of the
Church that such growth and such evolution
is the true purpose of all religlon—in fact
that such growth is religion.

Innergrowth or learning and service and
sharing can be encouraged in traditional
ways, but should be without the traditional
bondage to approved forms and rituals,
Innergrowth and learning is encouraged by
the study of the writings of sages and
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raysties. Group meetings at regular inter-
vals is another very importa.nt and useful

y means in the process of growth. In such
group activity, two practices are of great
importance. One is sharing through discus-
slon and the other sharing through silent
meditation. Both should be practiced, but of
the two, meditation has the greater potential
for the stimulation of individual growth and
understanding,

The Church purpcses are further en-
couraged through individual and group par-
ticipation in the ingestion of peyote. This
substance is to be administered to' those
who have been previously prepared and by
those who are certified monitors of the
Church.

At this point in the petition, Dr. Alken
goes into a dissertation on the procedure of
the preparation for the peyote ingestion.
This procedure was chenged during the hear-
ing and will be discusced in depth later. The
petition also states that it is the earnest
desire of the Church and its officlals to make
available to members the tremendous po-
tential for achieving a deep religious ex-
perience through the peyote sacrament and
to protect members and the public from the
hazards of improper use.

GOVERNMENT'S TEEORY OF CASE

The Government recognizes in its brief
that a balancing test is required wherein the
free exercise of religion is weighed against
the multifaceted governmental interest. The
Government alleges that the importance of
the religious practice abridged in the in-
stant case Is minimal within the petitioners’
own framework; that the denial of the peti-
tioners’ request will not seriously interfere,
if at all, with the practice of their religion,
if indeed, a religion it be; that the Govern-
ment has an overriding interest in control-
ling the use of peyote :md other hallucino«
genic drugs; that the present scheme of regu-
1atlon is necessary to protect the public
health; and, finally that an exemption such
as the one requested in the instant case
would have a disastrous effect on the overall
program of dangerous drugs regulation. In
particular, the Government claims that the
proposed use of peyote by the petitioners is
not “essential” nor “central” to the religion,
and the denial of such use would not con-
stitute an infringement on the petitioners’
constitutional right to exercise their religion.

From the outset, the Government claims
that the Church of the Awakening is not a
religlon. It maintains that the petitioners
are religious, but their practices do not con-
stitute a religion. Golng further, the Gov-
ernment maintains that the denial of the
petition would not prevent the practice of
the petitioners’ religion. Expanding = the
original concept, the Government maintains
that it has a legitimate and compelling in-
terest In regulating the use of peyote a drug
shown to have a potential for abuse because
of its hallucinogenic effect. The Govern-
ment reasons that an esamination of the
evidence produced during the hearing shows
the necessity for controlling dangerous sub-
stances, including peyote, and that the pub-
lic Interest welghs heavier in the balance
than the alleged interference with the
Church’s religious practices.

The Government further shows that elabo-
rate measures have been enacted to control
the use of dangerous drugs, This is based on
the philosophy that drugs must be shown
safe and effective before they can be made
avallable to the public, and even if they
have been found effective they must be sub-
Jected to further controls according to -their
danger and potential for abuse. Some drugs
have been shown to be dangerous physically
and psychologically to the user and thus

See footnotes at end of document.
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possess a potential for abuse., This, the
‘Government says, presents a danger for the
hallucinogens sufficient in itself to preclude
granting the amendment. Whenever medical
science can demonstrate that a religious
practice is harmful to public health and not
merely personal health, that practice rather
than the belief can be prohibited without
viclating the constitutional guarantee of
freedom of religion. The Government does
not question the sincerity of the petitioning
members of the Church of the Awakening,
but the Government does insist that other
individuals using the cloak of religion to use
drugs indicate that the problems in enforc-
ing the peyote laws would be overwhelming.
The Government also points out that the
requirements for membership in the Church
of the Awakening are so nebulous that if
the petitioners’ request for an amendment
were granted, there would be no feasible way
to control the use or abuse of the drug. In
fact, anyone who is able to sign his name
10 an application can become a member of
the Church, use the exemption and claim
First Amendment protection as a “shield”
for whatever use he may wish to make of
the drug. It is pointed out that should
such an exemption be granted, the Govern-
ment would have no way of curtailing the
formation of other churches whose sols pur-
pose would be to legalize drug use for their
membership.

In pointing out the potential dangers to
the individual’s physical well-being, the
Government lists and explores cellular
death, lassitude, premature aging, decreased
life span, leukemia, malignancies, and organ.
toxicities. The potential dangers to offspring
include decreased growth rate, leukemis, fetal
abnormalities, Increased abortions, early
abortions, infertility, and sterility. The dan-
gers to the individual's psyche include psy-
chosis, psychological dependence (including
escapes from reality), and abuse due to cul-
tural orientation. Additional dangers include
sulecides and crimes or harm to other indi-
viduals while the user is hallucinating,
Symptoms observed are depression and psy-
chotic reactions, including paranoia, sus-
picion, “flash backs,” catatonic states, lassi-
tude and laziness, confusion and impaired
intellectual and psychomotor functions.

By exploring the unique situation of the
Native American Church, the Goveranment
Justifies the regulation allowing its use of
peyote on the basis of the traditional legal
and cultural status of the American Ind1ans
which is “sui-generis” in showing that the
peyote sacrament in the Native American
Church is different and distinet from that of
the Church of the Awakening. The Govern-
ment alleges the special membership require-
ments of the Native American Church and
the overriding factor that peyote is essential
and central to the religion, in that without
peyote their religion would not and could not
exist,

PETITIONERS’ THEORY OF CASE

Petitioners claim that they have shown
the use of peyote as a sacrament under the
tenants of their church and that the experi-
ence engendered with the peyote “sacra-
ment’’ goes to the very heart of their religion.
Petitioners allege that the tenants of the
Church are to strive towards the direct expe-
rience of God. They conclude “it is not the
only way to find God, but it is & most im-
portant tool and many people would not find
this experience without it.”

Petitioners further allege that the peyote
sacrament as practiced by the Church of
the Awakening requires a serious religious
intent. By demonstrating evidence of the
beliefs of the petitioner and copetitioners
and the religious nature of the Ingestion of
peyote, it is claimed that inquiry into the
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validity of such beliefs is not permissible
under the First Amendment. They contend
that granting an exception to the Native
American Church for its religious use of
peyote and opposing like use by the peti-
tioner and copetitioners is a violation by the
Government of the establishment clause of
the First Amendment. Petitioners claim that
conceding that the Government may pro-
scribe the religious use of peyote, a case
Jjustifying such proscription does not exist
here. It is claimed In the area of religious
freedom, only the gravest abuses endanger-
ing paramount interest give ocecasion for
permissible limitation, and that no such
abuse or danger has been advanced in the
present case. Petitioners further go on to-
indicate that the Government’s proof of the
deleterious effect of these materials Is weak
and does not justify valid consideration.

SPECIALIZED FINDINGS OF Facr

1. Peyote is the common name of a plant
presently classified botanically as Lophor-
phora Williamsii Lemaire. It is a small, spine-
less, low growing cactus; carrot or turnip
Hke in shape and size, Only the fleshy,
rounded top appears abodve the soil. It is
the pincushion-like top which when sliced
off and dried becomes the hard, brittle disk
shape button. This is the button which is
used ceremonliously or otherwise to produce
profound sensory and psychic phenomena
attributed to peyote. The peyote cactus is
native to the region of the Rio Grande Valley
and southward2

2. Peyote contains many active alkaloids.
The least toxic alkaloid is mescaline? Three
other alkalolds are identified as moderately
toxic. These are anhalamine, anhalonidine
and pellotine4 The most toxic alkaloids
found are anhalonine and lophophorine, For
these latter two drugs, 0.0011 grams per kilo-
gram is lethal for frogs.5 The absolute toxici-
ties of all the alkaloids have not yet been
determined.s Studies have been made of the
effects of these alkaloids individually, but
it remains to be determined what the com-
bined effect these substances, as they are
found in the peyote button, s, and if there
is an interaction of these substances which
could produce an effect different from that
initiated by each of the drugs used sepa-
rately.” Mescaline is an active substancev
which is the least toxic of the alkaloids in
peyote and is known to constitute approxi-
mately 1.5 percent of the weight of the peyote
button.? Pellotine and anhalonidine have
sedative effects. Lophophorine and anhala-
mine are strong convulsants similar in action
1o strychnine

3. Peyote is generally distributed in the
form of dried buttons* The ultimate dosage
form and method of ingestion varies from
chewing and ingesting the button to decoct-
ing the button to a tea-like liquid to be
drunk, grinding the button to a powder to
be enclosed in gelatin capsules to ease in-
gestion, or injecting a solution of the sub-
stance into the body.»?

4. The emetic activity found shortly after
ingestion of peyote or mescaline is described
to a central efiect as opposed to an irritant
effect on the lining of the stomach.® This
effect is not self-limiting because variations
in emetic response might not preclude the
ingestion of a lethal doseX That the lethal
dosage in humans is not known is emphati-
cally brought out by petitioner John Aiken,
who admits to the lack of scientific knowl-
edge in this area.’> Vomiting or emisis, a rec-
ognized side reaction of ingestion of this
drug can be in and of itself inherently dan-
gerous to certain susceptible members of the
population—for example, someone sufiering
from cardiovascular disease.®

5. Animal tests with both mesecaline and
LSD indicate a strong likelihood that inges-
tion of these substances will lead to fetal

FEDERAL REGISTER, VOL. 35, NO. 30—THURSDAY, FEBRUARY 12, 1970

No. 30—4

Hei nOnline -- 35 Fed. Reg. 2875 1970



2876

abnormalities” Whether this efiect is origi-
nal or cumulative is not yet determined.®
Initial studies in this area are sufficient,
when it comes to the matter of safeguarding
the public health and welfare, to predict the
comparability of mescaline to LSD? as a
teratogenic agent*® Because of peyote’s ac-
cepted status as a hallucinogen and on the
basis of submitted evidence that some of
the manifestations and characteristics of
other hallucincgens are indistinguishable
from peyote and because of the relative
paucity of conclusive research concerning
peyote, it is reasonable to assume that the
evidence submitted for other hallucinogens
will apply to peyote? It is thus found that
the potential dangers to offispring include
decreased growth rate, fetal abnormalities,
increased abortions, early abortions, infer-
tility and sterility.® Other dangers which are
indicated are the possibility of leukemia,
lassitude, and decreased life span.® The phys-
iological effects of peyote are of physical and
mental exhilarstion At the onset, there
is wakefulness, mild analgesia and a sensa-
tion of fullness in the stomach or loss of
appetite which may lead to active nausea,
a feeling of tightness in the chest, some
muscular tetany, and heightened sensitivity
to sound, color, form and texture. Later
phases may inelude visions or hallucinations.
The paucity of human research conducted
with regards to peyote, mescaline, and other
related hallucinogens has disclosed contro-
versy with respect to short term and long
range effects on man.= There are indications
of harmful, somatic and mutagenic effects.®
It has been demonstrated that incurable
psychosis can be induced because of the use
__of these drugs under certain situations It
" 15 established that there is no accurate
screening procedure which would definitely
identify any individual who might be prone
to such a psychosis.=
6. Peyote is a drug having a hallucinogenic
effect within the meaning of 21 U.S.C. 201
(V) (3). The criteria applicable to the deter-
mination of whether a drug has a hallucino-

genic effect is the consideration of whether'

the substance will produce hallucinations,
illusions, delusions, or alteration of any of
the following:

1. Orientationn with respect to time or
place®

2. Consclousness as evidenced by confused ‘

states, dreamlike revivals of past traumatic
events or childhood memories™® kK

3. Sensory perception as evidenced by
visual illusions, synesthesia, distortion of
space and perspective®

4, Motor coordination.

5. Mood and affectivity as evidenced by
anxiety, euphoria, hypomania,
autistic withdrawal.2

6. Ideation as evidenced by fiight of ideas,
ideas of reference, impairment of concentra-
tion and intelligence.®

7. Personality as evidenced by depersonali-
zation and derealization, impairment of con-

science, and acquired social and cultural

customs.®

There is sufiiclent indications in the record
which conclusively establish that peyote is
in that class of substances as described above
having a hallucinogenic effect.=s

7. That psychological harm may be pre-
cipitated by the ingestion of peyote is mani-
fest?s Permanent psychological damage can
occur when people have both good or bad
“trips.” 37 There is potential for personality
disintegration and the breakdown of cer-
tain mechanisms needed to function ef-
fectively in soclety. With continued use over
long periods of time, problems arise in focus-
ing concentration. Memory failure occurs
and there is a decrease in mathematical

See footnotes at end of document.

ecstasy,
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ability. There may occur creeping paranoia or
feelings of persecution, exaggerated feelings
of self-confidence, or even growing underly-
ing feelings of inferfority. There Is exhibited
passivity, loss of energy and lack of desire to
do things, impulsiveness, and feelings of the
futility of life and helplessness about one’s
fufuress i i

8. Up to 5,000 bad trips were noted by one
of the witnesses. These bad trips were an
immediate unpleasant experience for the
subject and were compared to the psycholog-
ical harm that occurs from the “good trips,”
in that one who experiences a “good trip”
wishes to repeat the performance and may
well build a psychological dependence for the
continued experiencing of the sensations
produced by the drug®

9. There is evidence of subjective correla-
tions of peyote to religious insight and per-
sonal psychological and mental gain, These
experiences may vary with the conditioning
and the set and setting of the individual
at the time of ingestion of the drug. These
attributes are described by some as unreal
ad psychedelic hypocracy.4«© -

There is no approved medical use of peyote
in the United States; however, experimen-
tation with hallucinogens, particularly LSD,
is being conducted with terminal patients,
alcoholics and others to determine the ther-~
apuetic utility.2 While one report was favor-
able, the majority of the reports dealing with
alcoholics appeared negative for medical
values

10. The set or setting of an area in which
the subject is to ingest peyote and the sub-
Ject’s preparation is important to the im-
mediate or initial outcome precipitated by
the ingestion of the drug. It does not, how-
ever, guaraniee a favorable immediate reac-
tion, but it does lessen the probability of a
traumatic experience. Precipitious problems
do occur less fréquently in such settings, but
they do occurss

11. That the administration of peyote
must be given under very special circum-
stances is uncontroverted in the record. The
controversy arises as to the particular eir-
cumstances themselves. Likewise, the neces-
sity of trained personnel in attendance is

unquestioned. The degree of training, how-

ever, raises grave confiicts of opinion,

A screening of subjects is necessary before
ingestion of the drug 1o insure that certain
types of personalities are rejected. This
screening is of a psychological nature. If
aefter the screening and ingestion of peyote a
reaction sufficient in intensity requires the
termination of the “experience,” a physician
must first determine the problem, and sec-
ond, administer the necesary antidote drug,
i.e., chlorpromazine, pentothal, or similar
type drugs.s i

The Church of the Awakening requires
“monitors, ministers and a physician on
call.’ Ministers and monitors need not pos-
sess, -according to the petitioners’ require-
ments, the ordinary scholastic and licensing
requirements to practice psychology, psychi-
atry, or medicine, and yet they are expected
to make psychological, medical, and psychi-
atric determination.

Of the conditions precedent to the ap-
pointment of a monitor or minister.of the
Church, one or more of the listed require-
ments may be waived by the “Directors.” ¢

12. The Church of the Awakening is a
loosely formed group incorporated by Drs.
John and Louise Aiken for the purpose of
studying and developing the spiritual na-
ture of man in order for man t0 recognize
his oneness with the cosmos, and to find
purpose and meaning of life. The thing that
is most important and fundamental to the
beliefs of petitioning Church is the “mystical
experience,” or the attainment of the goal
of “religious experience.”#s It is not incon-

sistent for members to be practicing mem-
bers of other religious entitles or religlons.©

‘The Church desires to provide for thoce
who request it, the opportunity to have a
psychedelic experience which is a sacrament
of the Church. A psychedelic experlonce is
defined as that experience which occurs fol-
lowing the ingestion of peyote or llke sub-
stances which may be found useful for the
purpose of increasing man’s understanding
of himself.” Other psychedelic drugs, if legal
and safe, could be used rather than peyote if
the latter remains illegalSt There 13 no one
single drug which is considered by the
Church to be fundamental to its religion.:

13, The Church of the Awakening oxists
today and its members do not partake of
hallucinogenic substances.™ There are mem-
bers of the Church to whom peyote is non-
essential.” The one fundamental fact 1s that
the mystical or religious experience 1s funda-
mental to the Church and that drugs are not
the only means to achieve this end.* The
mpystical experience is achieved more quickly
with peyote.”s

14. The Board of Directors is a loozely
knit group with the membership of some of
the Board unknown to other members of the
Bceard; likewize, the Board members are not
fully knowledgable of the monitors of the
Church. There is a clear and distinct possi-
bility that the membership of the Board of
Directors can chenge—that it may change
is fact. &7

15. The sole membership requirement is
the filling out of & membership blank which
implies the understanding of the objectives
of the Church. There is no indication of any
means by which a person wanting to become
a member of the Church may be denled
membership. The precise membership in the
Chwurch and thelr dates of membership have
not been determined. ©

16. There has been no policy established
as to the age at which peyote ingestion 15 to
be limited, &

17. Sacrament in the Church is described
as a sacred experience, not a fundamental
something essential for salvation or other
religious ends, Sacrament is the zacred ex-
perience.” The Church belleves in the use of
any hallucinogen so long as it is legal, ot
There are no medically approved hallucino-
geuns In the United States today.

18. In the attainment of its pgoal of the
religious experience, the requirement for
monitors in the Church is extremely flexible
and can be changed readily at the will of the
Bcard of Directors.® The orlginal require-
ments as set forth in the petitioners’ petition
on page 17 et sequitur have been changed as
manifested by petitioners’ exhibit No, 5
during the course of the hearing. Along with
changes in the procedures for the ingestion
of peyote, using the latter procedures and
qualifications, the sacrament is to be dis-
pensed only at the Natlonal Center of the
Church of the Awakening (which is not yet
existent) under the direct supervision of an
ordained minister of the Church. =

Competent medical assistants shall be
available but not necessarily on hand, A
candidate shall have a minimum of a week
available for the experience. Two days of
preparation are required utilizing medita-
ticn, musie, relaxation, self-examination and
the development of an increased rapport
with the minister or certified monitor, <
Medical assistance shall be nearby (i.e., on
cail) buf not necessarily present during the
experience.” One day shall be devoted for
the experience itself and the four subse-
quent days for orlentation in light of new
perspectives hoped to be achieved, @

19. Group participation may be instituted
for those who have previously achieved at
least three satisfactory individual experi-
ences. There are no criteria that have been
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established fo indlcate what constitutes a
satisfactory individual experience or an un-
satisfactory one. The group shall have no
more than five members—each having & mu-
tually satisfactory rapport with the others,
and may be gulded or accepted by a single
minister on a given day. The minister may
not partake of the substance and he shall
be assisted by at least one certified monitor
or monitor candidate. The latter also shall
not partake of the substance. <

20, The peyote will be avilable only to
those who have been members of the Church
for a minimum of one year and whose per-
sonality and motivation are known to a min-
ister of the Church. > After the first experi-
ence no member may participate In the ex-
perlence oftener than three times a year.®™
The subject shall be under supervision for
24 hours after the beginning of the
experience,®

21, The qualifications and appointment of
monitors are as follows: IMinimum age, 25
years. Education should include not less than
2 years of college and preferably a bachelor’s
degres, Personality should be outgoing and
capable of developing rapport with & variety
of people, He should be oriented towards
service rather than profit or status. Experi-
ence should Include at least five personal in-
dividual psychedelic experiences; the observe
ance of five given by a minister or certified
monitor; and monitoring five under the
supervision of a minister or certified monitor.
He may then be recommended to the Board
of Directors for certification. The five per~
sonal individual psychedelic experiences need
not be within the fremework of the Church
and could definitely include individual non-
church oriented ingestions of hallucinogens.™

22, There are numerous other means to
attain the religlous experience desired by the
petitioners. The experience may be achleved
by meditation, fasting, hypnosils, delibera-
ton, and contact with other members of the
Church. The Church presently exists utiliz-
ing these other methods.®

23. Peyote has an entirely different and
individual meaning to the members of the
Native American Church, It 1s essential to
their religion; it is o delty; it is a subject
of worship as well as an instrument of wor-
chip and without it, the religion would cease
to exist and could not function.”

24, Indians in the Onited States are treated
differently from other citizens., Their situa-
tion is slmilar to soverelgn natlons in that
thelr relationship with the Federal Govern-
ment 1s direct and nob through a State or
other municipal authorlity. To the Indians on
2 reservation, there is a separate Bill of con~
stitutional rights, 25 U.S.C.A. 1301 et seq.®

25. That mescaline or peyote is abusable
and has a ready market among the drug cul-
ture throughout the nation is evidenced by
the number of clandestine laboratories which
have been discovered by Federal Agents.™

CONCLUSIONS

While the record of the hearing and the
briefs presented by the Church of the Awak-
ening and the Government in this case are
voluminous, the Issues are relatively clear
cut,

1. Do the precepis of the Church of the
Awakening constitute a religion?

2, Is the use of peyote, or other hallu-
cinogenic drugs essential to the Church in
its religious practices?

3. Would the denial of the requested ex-
emption constitute an Infringement on the
petitioners’ rights to exercise thelr religion?

4. Would the Church’s use of peyote pose
o substantlal risk to health and life, or to
the soclal well-being or the convenience of
.soclety?

5. Does the granting of an exemption for

See footnotes at end of document.
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the use of peyote to the Native American
Church. of North America and not to the
Church of the Awakening violate the petl-
tioner’s constitutional rights?

It is the opinion of the Hearing Officer after
review and study of the record that the
Church of the Awakening is not a religion
in the true sense of the word, but a loose
confederation of kindred souls whose purpose
is to explore the mystical boundaries of hu-
manity through the use of hallucinogenic
drugs and other means.

Peyote obviously is not essential to the
existence of the Church of the Awakening.
The Church has existed and does exist with-
out the use of the drug. Other means may
and are being utilized to achieve the funda~
mental goals of the Church. Granted, ar-
guendo, that drugs can facilitate or precipi-
tate a religious or mystical experience, the
record shows that the experience can be
reachéd through less convenient means such
as fasting, prayer, meditation, hypnosis, etc.
Therefore, denial of the exemption would
not infringe on the rights of the petitioners
1o exercise their religion. The fact that the
Church is functioning and has been func-
tioning since 1965, the year of the enact-
ment ef the Drug Abuse Confrol Amend=-
ments, is prima facie evidence that it can
exist and function without peyote.

The Government has direct responsibility
and interest in the control of certain hallu-
cinogenic drugs under the Drug Abuse Con-
trol Amendments of 1965. Peyote has been
designated as a drug with a potential for
abuse because of its hallucinogenic effect
and it is subjeet to control under the
Amendments.

This law was passed by the Congress to
improve Federal controls over depressant,
stimulant, and hallucinogenic drugs hecause
their illegal manufacture or diversion into
the illicit market posed & danger fo the
public health and safety. The Government’s
interest for the public welfare is sufficient
to override -the inconvenience that refusal
of the exemption might cause to the
petitioners.

Peyote is an Inherently dangerous sub-
stance capable of producing psychosis and
other psychological harm as well as physical
problems. There Is insufiicient knowledge
in the areas of medicine and science to per-
mit the promiscuous unleashing of this drug

“without adequate medical or psychiatric

supervision, The Church’s proposed methods
for the psychological and medical screening
and supervision of members before, during
and after ingestion of peyote are insufficient
to provide for the safety of users. To admin-
ister this drug and other hallucinogens re-
quires careful procedures. A physician is
essential to the experience, Likewise, screen-
ing of the prospective user must be cone by
one capable of diagnosing certain psycho-
logical and medical factors which preclude
the use of nonmedical personnel proposed
by the Church.

The Church of the Awakening is generi-
cally different from the Native Armerlcan
Church of North America which is sul gen-
eris, The Native American Church is com-
posed basically of Indians, who are treated
differently from the ordinary citizenry of
the TUnited States. The relationshio with

the Federal Government has been established ~

through law and treaty. The use of peyote
in the Native American Church is different
from and in no way similar to use of peyote
proposed by the petitioners, Peyote in the
Native American Church is a deity-—a sacra-
ment essential to the religlon. Without pe-
yote, the religion could not exist and would
in fact, cease to function. This is not so
with the Church of the Awakening. In the
Church of the Awakening, it is an added
attraction or an expeditious means to an
end. .
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Both the First and Fourth Amendment ap-
plication of the Constitution to the Native
American Church of North America is differ-
ent from the application of those clauses
to the members of the Church of the
Awakening,

There is a decided-facility for drug abusers
to enter into the membership of the Church
of the Awakening.-‘This would provide a
ready means to acquire immunity from the
law if the petition were granted. “Bad faith”
of future members and monitors is a real
problem wunder the proposed requirements
enumerated by the Church. Granting of the
exemption would create serious breaches
in drug abuse legislation and open the door
to pseudoreligions conceived for the pur-
pose of circumventing drug laws intended
to control the misuse of drugs.

Accordingly, it is recommmended that this

report be adopted.and the petition of the
Church of theAwakening be denied.

Dated: January 16, 1970.

FREDERICE M. (GARFIELD,
Hearing Oficer.

FOOTNOTES

These footnotes are Intended to be a guide
only in demonstrating some of the evidence
that established the facts In point, It is
not intended to show the degree of import~
ance or the totality of the evidence relled
upon.

1 Responsibility for the enforcement of the
Drug Abuse Control Amendments of 1965 was
transferred from the Food and Drug Admin-
istration to the Bureau of Narcotics and Dan-
gerous Drugs on April 8, 1968, by Presidential
Reorganization Plan No, 1 of 1968,

2 GD Exhibit #1.

3 Seevers Deposition p. 15; GD Exhibit #1,
p. 1; Merck Index p. 663.

¢ Meirck Index p. 787; GD Exhibit #1.

& Seevers Deposition pp. 15-18; GD Exhibit
#1 p. 1; Merck Index p. 625.

¢ Seevers Deposition p. 15; Hollister Deposi-
tion p. 7.

7GD Exhibit #1, pp. 9-12; Seevers Deposi~
tion pp. 15-18.

8TR. p. 233.

* GD Exhibit #1, p. 32.

-1 Seevers Deposition pp. 15-18; GD Exhibit
H#1.

u Seevers Deposition pp. 12-13,

12 TR_p. 57.

13 Seevers Deposition p. 10,

14 Seevers Deposition pp. 38-40; Hollister
Deposition pp. 34-36, pp. 40-42,
1 Hollister Deposition pp.

228-232.

18 Seevers Deposition p. 38.

37 TR. p. 464, pp. 158-769, pp. 7T71-773.

B TR, p, 471,

TR, p. 670. ,

2 Government Exhibit #7; Government Ex-
hibit #8; Government Exhibit #9; Govern-
ment Exhiblt #10; GD #2; GD #3; GD #6;
TR. p. 764, pp. 589-594.

#ATbid; Hollister Deposition pp. 7-14; Wik~
ler Deposition pp. 4-19, p. 31; TR. p. 824,

2TR. p. 464, pp. 467-468, pp. 588-594,
pp. 758-769, pp. 914-920,

= Government Exhibit #11; Government
Exhibit #12; Government Exhibit #13

% TR. p. 613.

=TR. pp. 758-769.

2%'TR. pp. 611-614, pp. 761-769.

¢ Seevers Deposition pp. 69-70; TR. pp. 611-
614,

= Seevers
Ppp. 616-618. ]

2 TR. p. 551.

TR, p. 652.

X TR. pp. 561-5562, p. 558, pp. 608-608,
pp. 650-651.

#TR. pp. 606-608, pp. 650-651, pp, 616-
619; TR. 874-876.

s

-

13-16; TR.

Deposition pp. 46-49; TR.

SEBRUARY 12, 1970

Hei nOnline -- 35 Fed. Reg. 2877 1970



2878

= TR. p. 551, p. 553, pp. 650-653. .

% TR. pp. 615-619.

= Wikler Deposition pp. 4-7; Hollister Dep-
osition pp. 7-9, p. 13.

TR, pp. 874-876.

% TR. pp. 594-597, pp. 612—-614 Wikler Dep-
osition pp. 8-19; Hollister Deposition pp. 7
9, pp. 13-14.

= TR. pp. 615-619.

©TR. p. 471, pp. 613-619, p. 640.

TR, pp. 351-431, pp. 463-464, p. 612,
pp. 619-632, pp. 82’2-830 Petitioners Exhibit
4'7; Petitioners Exhibit #8; Petitioners Ex-
hibit #9; Petitioners Exhibit #10; Govern-
ment Exhibit #5; H. Smith Deposition pp. 13—
18, pp. 23-25, pp. 32-38.

4 petitioners Exhibit #11; Petitioners Ex-
hibit #12; TR. pp. 370-395.

42 TR. pp. 370-384.

© Hollister Deposition p. 11; Aiken Affi-
davit In Petition, p. 7, pp. 12-13; TR. p. 388,
pp. 596-598, pp. 600605, p. 910,

“ Seevers Deposition pp. 46-49; Wikler Dep-
osition pp. 8-12, p. 33; TR. pp. 295-302, pp.
446-447, pp, 461163, pp. 876-884.

s YWikler Deposition pp. 8-12, pp. 33-34;
Hollister Deposition pp. 36-40; TR. pp. 214~
218, pp. 295-301, p. 448, p. 604, pp. 876-887.

4 Seevers Deposition pp. 46—49; Wikler Dep-
osition pp. 8-12; TR. pp. 446-463, pp. 608—
612,

$7 TR, pp. 210-214, p. 478.

43 Ajken Affidavit in Petition pp. 11-18; TR.
p. 133, p. 179, pp. 188-191.

#©H, Smith Deposition pp. 27-29, pp. 38—42

» TR. pp. 182-183.

& TR, pp. 183-186, pp. 220-222.

©TR. pp. 183-186, pp. 220-222, pp. 545-
554, p. 911; Government Exhibit #2.

23 TR, p. 180, p. 913.

TR, pp. 197-198, pp. §44-548. -

STR. p. 180, pp. 188-189, pp. 203-210, pp.
221-222,

“H. Smith Deposition pp. 43—44; TR. pp.
203-210, pp. 221-222, pp. 544-548, .

YR, p. 140, p. 290; H. Smith Deposition
pp. 57-68.

G TR. p. 141, p. 247; H. Smith Deposition "

pp. 41-42, p. 51, p. 60.

2 TR, pp. 249-250, pp. 920-921.

¢ TR, pp. 144-145, pp. 247-248, p. 903.

TR, p. 134, p. 177, p. 183. .

€3 H, Smith Deposition pp. 61-68.

«TR. p. 173, pp. 213-214, p. 325.

TR, pp. 214-218, pp:-295-301, pp. 877-884.

& TR, p. 325, pp. 877-884.

% TR. pp. 214-218, pp. 295-301, pp. 877884,

¢ TR. pp. 166171, pp. 174-1"5, pp. 877-884;
Petitioners Exhibit #4; Petitioners Exhibit
#5;
p. 12.

<3 Ajken Affidavit in Petition p. 7.

©TR. p. 915.

©TR. pp. 194-202, pp. 646-647, p. 593 D.
325.

TR, p. 175; Petitioners Exhibit #5; Aiken .

Affidavit in Petition pp. 7-8, p. 12.

7 TR, pp. 102-103, pp. 139-140, pp. 212-213,
p. 326, p. 454; H. Smith Deposition p. 49;
Petitioners Exhibit #5.

TR, p. 145, p. 180, pp. 203-210, pp. 221-
222, p. 238, p. 294, pp. 544-546, p. 621, pp.
913-915; H. Smith Deposition p. 50.

7 'TR. pp. 104-111, pp. 240-242, pp. 266-277,
pp. 487488, p. 702, pp. 707-710; H. Smith
Deposition pp. 41-49; Government Exhibit
#13; Government Exhibit £12; Government
Exhibit #11.

% TR. pp. 580-581, pp. 675-697, pp. 806-818;
U.8. Constitution Article I, Section 8, Chap-
ter 3. .

7 TR. pp. '182-783, pp. 787-789.

Therefore, it is ordered, That it is the
decision of the Director of the Bureau of
Narcotics and Dangerous Drugs that the
foregoing report, findings of fact, conclu-
sions and recommendations of the hear-

Alken Affidavit in Petition pp. T7-8,
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ing examiner be accepted in their en-
tirety and that the petition of the Church
of the Awakening is denied.

It is contemplated that the subsequent
final order in this matter will have an
effective date that will be 30 days from
its date of publication in the FEDERAL
REGISTER.

Any interested person whose appear-
ance was filed at the hearing may, within
30 days from the date of publication of
this tentative order in the FEDERAL
REGISTER, file with the Office of the Chief
Counsel, Bureau of Narcotics and Dan-
gerous Drugs, Department of Justice,
1405 I Street NW., Washington, D.C.
20537, written exceptions thereto. Excep-
tiofis shall point out with particularity
the alleged errors in the findings of fact
and proposed order, and shall contain
specified references to the pages of the
transeript of testimony or to the exhibits
on which the exceptions are based. Ex~
ceptions and accompanying briefs should
be submitted in quintuplicate.

Dated: February 5, 1970.

JoHN E, INGERSOLL,
Director, Bureau of Narcotics and
Dangerous Drugs.

[F.R. Doc. 70-1816; Filed, Feb. 11, 1970;
8:52 a.m.]

DEPARTMENT UF AGRICULTURE

Consumer and Marketing Service

[ 7 CFR'Parts 1006, _1012, 10131
IDocket Nos, AO-356-A4, AO-347-A8,
AO-286-A16]

MILK IN UPPER FLORIDA, TAMPA
BAY, AND SOUTHEASTERN FLOR-

IDA MARKETING AREAS

" Decision on Proposed Amendments to

Marketing Agreements -and to Orders

A public hearing was held upon pro-
posed amendments to the marketing
agreements and the orders regulating
the handling of milk in the Ubpper
Florida, Tampa Bay, and Southeastern
Florida marketing areas. The hearmg
was held, pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601
et seq.), and the applicable rules of prac-
tice (7 CFR Part 900), at Orlando, Fla.,
on April 9-10, 1968, pursuant to notice
thereof issued on March 21, 1968 (33
F.R. 4995).

Upon the basis of the evidence intro-
duced .at the hearing and the record
thereof the Deputy Administrator, Reg~
ulatory Programs, on December 18, 1969
(34 F.R. 20053; F.R. Doc. 69-15195) filed

- with the Hearing Clerk, U.S. Department

of Agriculture, his recommended deci-
sion containing notice of the opportunity
to file written exceptions thereto, -

The material issues, findings and con-
clusions, rulings, and general findings
of the recommended decision are hereby
approved and adopted and are set forth
in full herein, subJect to the following
modification:

- -

A new paragraph is added immediately
following the second paragraph begin-
ning on page 20055.

The material issues on the record of
the hearing relate to:

1. Class X prices; and

- 2, Revislon of classification provisions.

This decision deals with issue No., 2
only. Issue No. 1 was dealt with in an
eaxlier decision.

Findings and conclusions. The follow-
ing findings and conclusions on the ma-
terial issues are based on evidence pre-
sented at the hearing and the record
thereof:

2, Revision of classification provisions.
The three Florida orders should be
amended to combine present Class II
and Class I uses into a single Class I,
and to add certain uses now Class III in
the Class I category. The Class I price
should be adjusted to offset the effect
of the increased Class I utilization re-
suiting from the proposed change.

The Tampa Bay and Upper Florida
orders now provide for three classes of
utilization; the Southeastern Florlda
order has four classes. Classes I, II, and
III in the three orders are basically the
same. The Southeastern Florida Class IV
classification applies only to milk, the
skim milk portion of which is (1) dis-
posed of for fertilizer or livestock feed,
or (2) “dumped” by the handler after
such prior notification as the market
administrator may require.

Class I now includes all skim milk and
butterfat that is either disposed of in the
form of a fluid milk product or is not
accounted for in another class, Fluid
milk product has been defined to mean
milk, flavored milk, snd skim milk. The
three Floride orders were amended, ef-
fective January 1, 1970, to include fllled
milk in the fluid milk product definition.

Class IT milk is the skim milk and
butterfat that is either disposed of in
the form of a Class II product (cream,
sour cream, half and half, acidophilus
milk, and chocolate drink) or is in a
handler’s inventory of fluid milk prod-
ucts, both packaged or in bulk at the
end of the month.

Class OI includes the skim milk and
butterfat used to produce any product
other than g fluid milk product or Class
II product. Such Class III products are:
Frozen desserts (e.g., ice cream, ice
cream mix), eggnog, yogurt, aerated
cream products, milkshake mix, butter,
cheese, (including cottage cheese), evap-
orated and condensed milk (plain or
sweetened), nonfat dry milk, dry whole
milk, dry whey, condensed or dry butter-
milk and sterilized products in hermeti-
cally sealed containers.

Other dispositions included in the
present Class III are: - (1) Skim milk
and butterfat in fluid milk products and
in Class II products disposed of for live-
stock feed or dumped by a handler (ex-
cept such dispositions classified in Class
IV in the Southeastern Florida order);
(2) skim milk represented by the non-
faf solids added to a fluid milk product
or Class II'product which is in excess of
an equivalent volume of such product
prior to the addition, and (3) skim milk
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