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Introduction

Canada's drug law was transformed in the 1920s into one
of the country's most punitive pieces of criminal legislation,
based in large measure on the public acceptance of the drug-
fiend mythology. Drug users were depicted as diabolic crim-
inals, motivated by lust and greed and obsessed with the need
to addict others. Although some of the more retributive features
of the 1929 drug law - such as mandatory whipping,
mandatory deportation of Chinese offenders, and hard labour
- have been repealed, the general severity of the law has
remained unchanged.' Given what is now known about the
relative harms posed by illicit drugs, it is legitimate to question
whether current drug policy is justifiable.

Far from scrutinizing the existing law with a view to its
fundamental reform, the latest revision perpetuates the current
misplaced emphasis on the evils of illicit drugs. On June 11,
1992, Parliament gave first reading to a bill 2 intended "to
complete the legislative framework of Canada's Drug Strat-
egy".3 The proposed legislation, to be known as the Psychoac-
tive Substance Control Act (P.S.C.A.), does basically four things.
First, it consolidates the Narcotic Control Act4 (N.C.A) and

* Faculty of Law, University of Western Ontario. The authors gratefully acknowledge the
financial assistance provided by the Law Reform Commission of Canada.

'R. Solomon and M. Green, "The First Century: The History of Non-Medical Opiate Use
and Control Policies in Canada, 1870-1970", in J. Blackwell and P. Erickson eds., 31Uicit
Drugs in Canada: A Risky Business (Nelson Canada, 1988), p. 88, at pp. 93-100; and P.
Giffen, S. Endicott and S. Lambert, Panic and Indifference: The Politics of Canada's Drug
Laws (Ottawa, Canadian Centre on Substance Abuse, 1991), pp. 149-224.

2 Bill C-85, "An Act respecting the control of psychoactive substances and their precursors
[etc.]", 3rd Sess., 34th Parl. (first reading June 11, 1992, House of Commons).

3 See Health and Welfare Canada, "News Release" 1992-53, June 11, 1992.
4 R.S.C. 1985, c. N-1. With the enactment of the P.S.C.A., the N.C.A. would be repealed

in its entirety: see P.S.C.A., s. 80.
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Parts III (Controlled Drugs) and IV (Restricted Drugs) of the
current Food and Drugs Act5 (F.D.A.). Second, it creates several
new drug offences, 6 and expands the scope of the current law
by including any drug that produces a "stimulant, depressant,
or hallucinogenic effect".7 Third, the P.S.C.A. reduces the
severity of some aspects of the law relating to certain cannabis
offences. 8 Fourth, the legislation incorporates some changes
necessitated by recent Canadian Charter of Rights and Free-
doms9 decisions.

The P.S.C.A. is extremely disappointing. The introduction
of new legislation provided an opportunity to fundamentally
reassess Canada's drug law and base it upon rational principles
related to legitimate public health and safety concerns.' 0 This
should have involved a careful re-examination of the sched-
uling of the illicit drugs, the definitions of the offences, the
special drug enforcement powers, and the harsh sanctions. It
should also have been the occasion to review the need for
and value of the drug instruments and literature provisions 1

and the proceeds of crime legislation. 12 Finally, the consol-
idation should have simplified the key provisions of the

5 R.S.C. 1985, c. F-27. The P.S.C.A. would repeal Parts III and IV of the F.D.A.: see P.S.C.A.,
s. 77.

6 For example, to "seek or obtain" certain drugs and to "produce" a drug: P.S.C.A., ss.
5(2) and 9, respectively.

7 See the definition of "psychoactive substance" in P.S.C.A., s. 2(l): see also s. 3(1).
8 Although cannabis remains in the same schedule (Sch. I) as such "hard" drugs as heroin

and cocaine, the maximum punishment is reduced for the offences of trafficking, possession
for trafficking and producing. In respect of all other offences, including simple possession,
no distinction is made. For trafficking in (or possession for trafficking of) not more than
10kg of cannabis, the maximum is 14 years compared to life for other Sch. I substances
(including more than 10kg of cannabis): P.S.C.A., s. 6(4). The offence of producing (which
includes cultivating) any amount of cannabis has a maximum of seven years compared
to life for other Sch. I substances: P.S.C.A., s. 8(2)(b). These changes, however, will have
virtually no impact on the sentences actually imposed on such offenders: see footnote
20, infra.

9 Part I of the Constitution Ac4 1982, Sch. B of the Canada Act 1982, 1982 (U.K.), c. 11.
10 For a review of the existing legislation and its historical underpinnings, see R. Solomon

and S. Usprich, "Canada's Drug Laws" (1991), 21 J. of Drug Issues 17.
11 The drug instruments and literature provisions are contained in Part XII.I of the Criminal

Code, R.S.C. 1985, c. C-46, ss. 462.1 and 462.2. For a critical review of these provisions,
see S. Usprich and R. Solomon, "Comment on Bill C-264", Addiction Research Foundation,
The Journal, March 1, 1989, at p. 7.

12 For a detailed analysis of the proceeds of crime legislation, see A. Gold, Proceeds of Crime
(Toronto, Carswell, 1989). We share Gold's critical view of that legislation.
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legislation, which for the most part is enforced against young,
largely unsophisticated offenders.

Instead, the new legislation leaves untouched the vast majority
of the problems with the existing legislation and creates several
new concerns. The proposed legislation is more complex and
impenetrable than its predecessors. It perpetuates punitive
legislation based on a drug mythology that the Le Dain
Commission's findings 3 should have laid to rest 20 years ago.

No attempt has been made to schedule the various drugs
rationally - that is, there is no relationship between the harms
posed by the various drugs and the legal responses to them. 14

The P.S.C.A. preserves the special enforcement powers that
give police sweeping powers of arrest, search and seizure in
drug cases. 15 The definitions of the drug offences remain overly
broad. 16 For example, sharing a "joint" still constitutes the
offence of trafficking. 17 The penalty provisions continue to
be Draconian.18 Thus, the "trafficking" offender in the preced-
ing example could be subject to a maximum penalty of 14
years. 19 Rather than enacting more appropriate penalty pro-
visions, the government will continue to rely on the ad hoc
exercise of low-visibility discretion by police, crowns, and
judges to ameliorate the severity of the law. 20

13 Canada, Commission of Inquiry into the Non-Medical Use of Drugs, Cannabis (Ottawa,
Information Canada, 1972); Treatment (Ottawa, Information Canada, 1972), and Final
Report (Ottawa, Information Canada, 1973).

14 See C. Mitchell, "A Justice Based Argument for the Uniform Regulation of Psychoactive
Drugs" (1986), 31 McGill L.J. 212; and M. Green, "Towards Rational Drug Scheduling",
in J. Blackwell and P. Erickson, eds., Illicit Drugs in Canada- A Risky Business (Nelson
Canada, 1988), p. 186: see also B. Alexander, Peaceful Measures" Canada's Way Out of
the "War on Drugs" (University of Toronto Press, 1990), pp. 129-66.

15 P.S.C.A., ss. 12 to 14. For a review of the existing powers of enforcement, see R. Solomon,
"The Noble Pursuit of Evil: Arrest, Search, and Seizure in Canadian Drug Law", in J. Blackwell
and P. Erickson, eds., llicit Drugs in Canada- A Risky Business (Nelson Canada, 1988), p. 263.

16 P.S.C.A., ss. 5-11. For a review of the existing offences, see R. Solomon and S. Usprich,
"Canada's Drug Laws" (1991), 21 J. of Drug Issues 17.

17 P.S.C.A., s. 2(1), definitions "traffic" and "sell".
Is lbid, ss. 5(3), 7, 8(3), 9(2), 10(2), and 11(2).
19 As indicated, sharing a joint constitutes trafficking under the P.S.C.A. and trafficking in

not more than 10kg of cannabis carries a maximum penalty of 14 years: P.S.C.A., ss.
2(1), definitions "trafficking" and "sell", and 6(4)(a).

20 The preceding example of sharing a joint illustrates the critical role of discretion. Under
the N.C.A., a person who shares a joint may be convicted of trafficking and sentenced
to life. N.C.A., ss. 2, definition "traffic", and 4(3). However, trafficking charges are rarely
laid in these circumstances. Moreover, even if convicted of trafficking, the offender would
likely be fined, rather than incarcerated.
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On a broader level, the P.S.C.A. reinforces what could be
called the "Miami-Vice" view of drugs. By that we mean
society's tendency to dramatize the illicit drug trade and those
who participate in it. The risks of illicit drug use and their
importance in over-all drug policy have been greatly exag-
gerated.21 Perhaps more importantly, the Miami-Vice view of
drugs focuses public attention and scarce resources on illicit
drugs,22 while ignoring the far greater risks posed by tobacco 23

and alcohol.24

Concerns in Framing Drug Legislation

Before commenting specifically on the text of the P.S.C.A.,
we want to outline several policy issues. Among the jurispru-
dential concerns that ought to be addressed in any legislation
are clarity, efficiency, and fairness.

Of prime importance in criminal law is the need to provide
the public with a clear and unambiguous statement of the
government's concerns and policy. This is particularly impor-
tant with respect to illicit drug legislation, because it affects
a largely young segment of the population. The need for a
clear message is heightened by the controversy and misinfor-

Two points are worth noting. First, while the P.S.C.A. dcreases the maximum sentence
for trafficking in not more than 10 kg of cannabis, this change will have virtually no
impact on the sentences actually imposed on such offenders. Second, the definition of
trafficking is so broad and the maximum sentences are so high under both the N.C.A.
and P.S.C.A. that the maxima are largely irrelevant. The critical issue is the extent to
which an individual offender will get the benefit of police, prosecutorial, and judicial
discretion.

21 A recent Ontario study found that approximately one-third of all deaths in the province
in 1985 were associated with substance abuse. However, while 66.7% of these deaths were
attributable to smoking and 32.6% to alcohol, only .6% were attributable to illicit and
other licit drugs: L. Hershfield, Drugs in Ontario (Toronto, Addiction Research Foundation,
1990), p. 11.

22 Indeed, one of the present authors believes that the focus on illicit drugs has resulted in
lost opportunities to reduce the annual toll of 56,000 preventable deaths attributable to
tobacco and alcohol: see R. Solomon and L. Constantine, "Identifying Canada's Real Drug
Problems: Alcohol & Tobacco", [1992] Int. J. on Drug Policy 44.

23 It has been estimated that over 38,000 Canadians died in 1989 as a result of smoking.
This figure represents 20% of all deaths in the country: see N. Collishaw and K. Leahy,
"Mortality Attributable to Tobacco Use in Canada, 1989" (1991), 12 Chronic Diseases
in Canada 46.

24 The latest national study, albeit dated, indicated that alcohol use was a factor in almost
18,000 deaths a year in Canada. Canada, Health and Welfare, Alcohol in Canada (Ottawa,
Minister of Supply and Services Canada, 1984), p. 33.
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mation about both the risks posed by the drugs and the law
itself The public need not understand the legal nuances of
complex penal legislation, but it must be able to appreciate
the central thrust of government policy and the legal conse-
quences of violating the law.

Our existing drug law no longer reflects current knowledge
about the relative risks of illicit drug use. The legislation
conveys the message that the use of any illicit drug including
cannabis is extremely hazardous, a characterization that is
undermined by the personal experience of over four million
Canadians. The contradiction between official legislative
policy and individual experience undercuts the legitimate
health and safety concerns posed by cannabis and other illicit
drugs. Moreover, it weakens the credibility of the criminal
justice system, especially among the young.25

Similar problems have arisen from the public's misunder-
standing of the present law enforcement approach. The
impression created is that police efforts are focused on
trafficking in "hard drugs". Nevertheless, the vast majority of
all federal drug offences involve cannabis, and of these the
vast majority are for simple possession.26 Thus, the typical drug
offender is not the large-scale trafficker of hard drugs, but
rather a young person caught in possession of a relatively small
amount of cannabis.27

25 See generally footnotes 13 and 14. In reference to cannabis, see P. Erickson, Cannabis
Criminah" The Social Effects of Punishment on Drug Users (Toronto, Addiction Research
Foundation, 1980); and P. Erickson and G. Murray, "Cannabis Criminals Revisited" (1986),
81 British J. of Addiction 81.

26 Unfortunately, Health and Welfare Canada stopped providing data on cannabis offences
after its 1985 annual report on drug statistics. However, in the 10-year period before 1986,
approximately 80% of all federal drug charges involved cannabis possession. Canada,
Bureau of Dangerous Drugs, Drug Users and Conviction Statistics; 1981 (Ottawa, Depart-
ment of National Health and Welfare, 1982), Table 50, pp. 141-9; Canada, Bureau of
Dangerous Drugs, Narcotic, Controlled and Restricted Drug Statistics; 1985 (Ottawa,
Department of National Health and Welfare, 1986), Table 13; and H. Johnson, "Illegal
Drug Use In Canada", [Winter 1988] Canadian Social Trends 8.

27 It is difficult to be precise, because no single source provides cumulative data: see P.
Erickson, Cannabis Criminalk- The Social Effects of Punishment on Drug Users, supra,
footnote 25, at pp. 20-1; Canada, Bureau of Dangerous Drugs, Drug Users and Conviction
Statistics; 1981, ibid, Table 3, pp. 13-14; Canada, Bureau of Dangerous Drugs, Narcotic,
Controlled and Restricted Drug Statistics, 1985, ibid, Table 3; and Statistics Canada, "Drug
Offences in Canada, 1962-1987" (1988), 8(2) Juristat Service Bulletin, Minister of Supply
and Services Canada, pp. 4 and 9.
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A second concern - the efficient allocation of criminal
justice resources - has become increasingly important given
the competing demands on an already over-burdened criminal
justice system. The primary issue is whether the current costs
of drug enforcement constitute the most efficient and effective
use of limited criminal justice resources. It is legitimate to
ask whether society would be better served by putting more
resources into combating domestic violence, arson, or drinking
and driving, and less into drug enforcement.28 No matter how
this issue is resolved, efforts must be made to ensure the wisest
allocation of the available drug enforcement budget. Granted,
the federal government's ability to influence the allocation of
resources among criminal offences or within a specific crim-
inal area is limited. Nevertheless, attempts to focus enforce-
ment resources on hard drugs and large-scale trafficking have
met with limited success.

A final, general concern relates to two matters traditionally
subsumed within the term "fairness". The first, proportionality,
deals with whether the legislative response to illicit drug
behaviour is appropriate relative to the state response to other
potentially harmful behaviours. In this regard, any legislative
response must be considered in terms of the severity of its
sanctions, the risks posed by the prescribed conduct, the
allocation of enforcement resources, and the breadth of the
relevant police powers. Proportionality, like the efficient
allocation of limited enforcement resources, includes a com-
parison of drug use with other risk-producing conduct and
the subsequent comparison of drug-related behaviours relative
to one another.

28 Unfortunately, there is no detailed information on the financial costs of drug enforcement
in Canada. However, a study of police expenditures in 1989 indicated that total policing
costs were $4.68 billion and that 3.54% of all police officers were dedicated to drug
enforcement. Thus, the policing costs for drug enforcement officers can be estimated to
have exceeded $165 million in 1989. If the costs of other justice services, such as courts
and corrections, are included, the annual costs approach $250 million. Nevertheless, even
this figure may significantly underestimate the total drug enforcement costs, because it
is based on the number of officers dedicated to drug enforcement. A large percentage
of drug arrests are made by police officers in the course of their routine patrol activities
and this has not been factored into the estimate: see Statistics Canada, "Police Personnel
and Expenditures in Canada - 1989" (1990), 10(18) Juristat Service Bulletin, p. 1; and
"Government Spending on Justice Services" (1991), 11(7) Juristat Service Bulletin, p. 1.
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A second aspect of fairness is equality of treatment. This
fundamental principle of our legal system requires that like
cases be treated alike. In the context of federal drug law, this
principle would require that the legal definitions of offences
correspond to meaningful categories of behaviour. Particularly
under the N.C.A., the current definitions of trafficking, pos-
session for the purposes of trafficking, importing and exporting
are so broadly defined as to include behaviour that is func-
tionally equivalent to simple possession. For example, a person
who carries a small quantity of cocaine across the border for
his or her own personal use is liable to the same charge and
penalties as a largescale trafficker.29

The principle of equality of treatment must, of course, be
tempered with the ability to respond to individual cases.
Traditionally, this has been accomplished by granting discre-
tion to police, prosecutors and judges. Nevertheless, there are
legitimate concerns that this discretion be exercised consis-
tently in accordance with some clear policy goal. Even if the
federal government provided a clearer statement of its policies
and goals, it could only indirectly influence the largely
unfettered discretion created by the existing law. To address
this issue, the broad general definitions of the offences and
the extremely high maximum penalties should be replaced with
far more specifically defined offences and narrower sanctions.

Overview of the P.S.C.A.

In the preceding pages, we identified some of our major
concerns with the Psychoactive Substance Control Act, partic-
ularly its underlying policies and the missed opportunity for
comprehensive, rational reform of our drug laws. Over the
years, similar criticisms have been made in the abundant
literature commenting on the drug laws. Obviously, little is
to be gained by exhaustively reiterating these criticisms of the
legislation and the desirable reforms necessary to improve it.

Leaving aside our views as to what the new legislation should

29 N.C.A., s. 5; R v. Blondin (1970), 2 C.C.C. (2d) 118, [1971] 2 W.W.R. 1 (B.C.C.A.), affd
on other grounds 4 C.C.C. (2d) 566n, [1971] S.C.R. v, [1972] 1 W.W.R. 479, and R.
v. Duffy (1973), 11 C.C.C. (2d) 519 (Ont. C.A.).
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have achieved, the P.S.C.A. is weak legislation even on its
own terms. Borrowing Alan Gold's words characterizing
another statute, we submit that the proposed P.S.C.A. is "a
poorly-drafted, intentionally overbroad and vaguely-worded
piece of legislation". 30 It is not unfair to say that the Act
generally reads as if it had been drafted by persons unfamiliar
with criminal law whose skills had been honed drafting Income
Tax legislation. In the following pages, we canvass selected
aspects of the proposed legislation.

(1) Organization of the Act
Far lengthier than the legislation it replaces, the proposed

Act consists of seven parts to which are appended six schedules
setting out various substances that the Act covers. The
schedules appear to be in hierarchical order starting with those
substances deemed the most serious. Schedule I consists more
or less of the substances currently contained in the schedule
to the N.C.A. Schedules HI and III correspond roughly to the
current Schs. H ("Restricted Drugs") and G ("Controlled
Drugs") respectively of the F.D.A. Presumably, the perceived
degree of menace is reflected in the range of punishment
applicable to offences under the various schedules. For exam-
ple, the maximum imprisonment for the offence of importing
or exporting a substance is life for a Sch. I substance, 10 years
for a Sch. II,31 and three years for a Sch. III or Sch. IV
substance. 32

The seven parts of the Act are Part I (Offences and
Punishment), Part II (Enforcement), Part I (Disposal of
Psychoactive Substances), Part IV (Administration and Com-
pliance), Part V (Administrative Orders for Contraventions of
Designated Regulations), Part VI (General), and Part VII
(Transitional Provisions, Consequential Amendments, etc.)

30 A. Gold, Proceeds of Crime (Toronto, Carswell, 1989), p. 3. Gold was describing Bill C-

61, which added the Proceeds of Crime provisions to the Criminal Code and the two drug
Acts.

31 Importing or exporting a Sch. V substance carries the same maximum. It seems anomalous
that the same punishment is provided for Schs. II and V substances. Unlike a Sch. HI
substance, it is not an offence to possess or traffic in a Sch. V substance: see P.S.C.A.,
ss. 5 zad 6.

32 P.S.C.A. s. 7(3).
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The particulars of Part V, and their significance, are largely
incomprehensible without the associated regulations. More
important, however, is the issue of the wisdom of including
Parts IV and V in the Act at all. 33 The result of their inclusion
is a statute that reminds us of a high school "cafetorium".
By combining both functions in one, the school gets a space
that serves as both a cafeteria and an auditorium. The problem
is that the space serves neither function particularly well.
Similarly, the P.S.C.A. attempts to cover the criminal prohi-
bitions respecting psychoactive substances and also to erect
a regulatory scheme dealing with these substances. The
inclusion of the latter greatly complicates and obscures the
former. We suggest that it would be preferable to enact two
statutes that correspond to these two diverse functions.

Among the routine consequential amendments in Part V11 34

are amendments to the "Instruments and Literature for Illicit
Drug Use" provisions in the Criminal Code (Part XII.1). Our
view, as we have expressed elsewhere,35 is that the best
"amendment" to these provisions would be to repeal them
entirely. Failing that, however, it is not clear why these drug-
related provisions have been left in the Code, rather than being
transferred to the P.S.C.A., which is supposedly intended as
a consolidation of the drug laws. It may be that for admin-
istrative reasons there is a preference that responsibility for
prosecutions be left with the provincial Crown. It is not
apparent, however, why these drug-related offences alone have
been singled out for this treatment.

Prior to the seven numbered parts of the Act, there are four
preliminary sections dealing primarily with interpretation. As
is customary, s. 1 sets out the short title of the Act. While
there is, of course, no great significance to a statute's short
title, we suggest that the P.S.C.A.'s title exemplifies the drafting
shortcomings that pervade the entire Act. Rather than a plain,
comprehensible title, the drafter has chosen the complex,

33 We have similar concerns about much of ss. 53 and 57 to 58.
34 See ss. 64 to 79.
35 See S. Usprich and R. Solomon, "Comment on Bill C-264", Addiction Research Foundation,

The Journal, March 1, 1989, at p. 7.
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exotic term "Psychoactive Substance". 36 Surely not the first
heading under which someone searching a Table of Statutes
is likely to look. This reflects the general predilection for
choosing the complex over the simple, and the convoluted over
the straightforward.

In keeping with that approach, the interpretation sections
at the beginning of the Act are not merely conventional aids
to interpreting particular words and phrases in the Act.37

Rather, the P.S.C.A. only begins to be comprehensible with
detailed scrutiny of the interpretation provisions. Although our
focus in this review of the Act is primarily on Part I (Offences
and Punishment) and Part II (Enforcement), any understanding
of these provisions - and, in particular, the significant changes
that the new legislation will create - must begin with an
analysis of the preliminary sections that precede Part I.

(2) Scope of the Act

A key way in which the P.S.C.A. differs from its predecessors
is the attempt to provide self-expanding definitions of sub-
stances subject to the'Act. Despite the elaborate schedules
listing hundreds of substances, the government is apparently
concerned about a risk that other nefarious substances may
show up on the street.38 We question whether such substances
pose a sufficient problem in Canada to warrant the Act's vague,
catch-all approach, instead of adding specific new substances
to the schedules as required. Indeed, the Act contains a
provision that would allow such problems to be dealt with
expeditiously (the Governor-in-Council may add or delete
items to or from Schs. I to VI where it is deemed in the public
interest). 39 Rather than rely on that provision, s. 2(1) includes
the following definitions.

36 Apart from aesthetic objections, the title is not completely accurate. Several of the
substances set out in the various schedules are not "psychoactive": see the definition of
that term in P.S.C.A., s. 2(1).

37 Compare, for example, s. 2 of the Criminal Code. The Code can be read and understood
without reference to the various definitions in s. 2. The definitions are only needed to
determine the precise scope and meaning of a handful of selected terms.

38 See the Health Protection Branch's background document "Issues: The Psychoactive
Substance Control Bill" (Health and Welfare Canada, 1992).

39 P.S.C.A., s. 59.
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"analogue" means a substance that, in relation to a psychoactive
substance, has a substantially similar chemical structure

This appears to be an effort to cover so-called "designer
drugs", psychoactive substances that have slight chemical
differences distinguishing them from the scheduled drugs.
There are difficulties with the definition. First, it is awkwardly
expressed in pseudo-English. The meaning of "a substance...
in relation to a substance" is, to say the least, confusing. The
French version (which roughly translates as "any substance
the chemical structure of which...") is much clearer. Second,
the scope of the definition is vague. It encompasses any
substance that is "substantially similar" in chemical structure
to a psychoactive substance. How similar is "substantially
similar"? As well, the English definition appears to differ from
the French version. In French, the definition covers a substance
the chemical structure of which "is essentially the same" ("est
essentiellement la m~me") as that of a psychoactive sub-
stance.40 Third, the word "analogue" is not used elsewhere
in any section of the Act; it does, however, appear sporadically
in the Schedules in connection with a few particular substan-
ces.41 This limited use hardly seems a sufficient threat to
warrant the special broad definition.

"psychoactive substance" means

(a) a substance included in Schedule I, II, 1H or IV, or
(b) a drug within the meaning of the Food and Drugs Act, that is

intended to be used for introduction into a human body and
that, if introduced into a human body, would produce a stimulant,
depressant, or hallucinogenic effect...

Coupled with the special interpretation provision in s. 3
(discussed below), this definition appears to be part of the effort
to expand the Act to cover so-called "look-alike drugs",
substances that produce psychoactive effects resembling the
effects of the more potent drugs listed in the schedules. There
are several problems with the definition.

40 Contrast the French version here to the French translation of "substantially similar" in
s. 3(1), where "essentiellement semblable" is used.

41 Its use is confined to four of the 74 groups of substances in the schedules: Sch. I, groups

4 (phenylpiperidines), 15 (phencyclidine), and 17 (fentanyls) and Sch. II, group 1
(amphetamines) include their analogues as well as their salts, derivatives, etc.
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The word "drug" has ascribed to it the meaning it bears
in the Food and Drugs Act. Is this a sudden, misguided effort
to save paper? It is curious that the drafter has not simply
reproduced the definition from the F.D.A., rather than forcing
the reader to consult the other Act. While this may seem a
minor quibble, clarity and accessibility are particularly impor-
tant in criminal law. One should not have to flip back and
forth between this Act and other statutes in order to determine
what conduct is being made criminal. This is particularly odd
in a statute, such as the present one, which purports to
consolidate the law relating to "psychoactive substances".
Moreover, with the repeal of Parts III and IV of the F.D.A.
consequent on the enactment of the P.S.C.A.,42 there would
no longer be any need to include the Food and Drugs Act among
the related statutes contained in commercially published
Criminal Codes.

Second, assuming that the purpose of the definition is to
expand the scope of "psychoactive substance", the incorpo-
ration of the definition of "drug" from the F.D.A. defeats this
purpose. That Act's definition of "drug" 43 is restricted to a
substance made, sold or represented for use in "the diagnosis,
treatment", etc., of a disease, for "restoring" "organic func-
tion", or for "disinfection". The result is that a substance sold
or represented as producing a "stimulant, depressant, or
hallucinogenic effect" will not qualify as a "drug" within the
F.D.A. definition and therefore cannot be a "psychoactive
substance" under the P.S.C.A. definition. Accordingly, the
definition exempts from the meaning of "psychoactive sub-
stance" those substances that have no legitimate medical use,
but are made or sold for their psychoactive effects. Surely,
this is exactly the opposite of what was intended.

Third, the required intention involved in the definition is
mishandled. The person producing or providing the substance
has to intend that it be "used for introduction into a human
body". However, it is then sufficient that the substance, if
ingested, produces a "stimulant, depressant, or hallucinogenic

42 See P.S.C.A., s. 77.
43 See F.D.A., s. 2, definition "drug".
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effect". There is no requirement that the producer/provider
intend or know of that effect.

Fourth, the mishandling of the mens rea and the huge
loophole stemming from the definition of "drug" may ulti-
mately not matter. One would have expected that the Act,
having adopted an expansive definition of "psychoactive
substance", would then proceed to create offences for dealing
with such substances. This is not the case. The offence
provisions in the Act (Part I) refer specifically to substances
in the various schedules, not to "psychoactive substances".
There appear to be no offences in the Act relating to
"psychoactive substances" themselves. That phrase is used
elsewhere in the Act, an but in connection with procedural and
administrative provisions. Even in those provisions, the phrase
"psychoactive substance" is limited either expressly or by
implication to those substances in respect of which an offence
under the Act may be committed. Accordingly, the utility and
underlying purpose of the expanded definition is not imme-
diately apparent.

Further efforts to broaden the scope of the Act's coverage
are contained in some interpretation provisions. Section 2(2)
provides:

(b) a reference to a substance included in Schedule I, H, mI1 or IV
includes a reference to

(ii) any thing that contains or has on it a substance included in
Schedule 1,H, III or IV and that is used or intended or designed
for use
(A) in producing the substance, or
(B) in introducing the substance into a human body

This provision expands the meaning of substances included
in Schs. I to IV in an extremely broad, if not to say ludicrous,
fashion. It seems to echo the old children's riddle "When is
a door not a door?" (Answer: When it is "ajar".) It appears
that we may soon ask "When is a jar not a jar?" (Answer:
When it contains a psychoactive substance). According to the
provision in s. 2(2)(b)(ii), "a reference to a substance included

44 See, eg., ss. 12, 14, 23 to 28 and 30.
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in Schedule I, II, Jil or IV includes a reference to... anything
that contains" such a substance and "that is used or
intended.., for use... in introducing the substance into a
human body". Thus, by statutory transformation, syringes, coke
spoons, drinking glasses, and so forth, seem to be converted
into psychoactive substances. The rationale behind this strange
provision is opaque. For example, a number of the offences
in Part I of the P.S.C.A. refer variously to substances in Schs.
I to IV. Accordingly, by virtue of s. 2(2)(b)(ii), these references
would also include such devices as meet the definition in s.
2(2)(b)(ii). However, this expanded scope seems pointless
because, in order to fulfil the definition, the device must contain
the prohibited substance. In other words, a person who, for
example, has a syringe with heroin is already guilty of
possession of heroin. It seems redundant to encompass the
syringe itself as a Sch. I substance.

Subsection 3(1), another interpretation provision, appears
to be a bungled attempt to extend the scope of the P.S.C.A.
to other substances ("look-alike drugs") similar in effect to
those listed in Schs. I to III. The subsection's convoluted
approach provides that a substance listed in Schs. I to III "shall
be deemed to include any substance" that is used or intended
for human consumption and that would, when ingested,
produce a "stimulant, depressant, or hallucinogenic effect
substantially similar to or greater than" a scheduled substance.
The simple way to have accomplished this extended coverage
would have been to define a special term, such as "psychoac-
tive substance", as having the desired meaning and then to
use that defined term where appropriate. For example, an
offence provision could then state that trafficking in a Sch.
X substance or a "psychoactive substance" is an offence.
Alternatively, the schedules themselves could each contain a
catch-all provision for other substances that produce a sub-
stantially similar "stimulant, depressant, or hallucinogenic
effect". If either of these methods were used, someone con-
sulting the Act or the schedules would at least have clear notice
of the extended coverage.

The approach used instead in the P.S.C.A. can be illustrated
by a hypothetical provision intended to prohibit wearing red
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or green hats. If an equivalent drafting style were used, the
provision would not simply forbid red or green hats. Instead,
the drafter would prohibit red hats, but then elsewhere define"red" to include "green". The result is that offence provisions
that seem to set out specific prohibitions are obscurely defined
elsewhere to include more.45 Such hidden traps are unaccep-
table in a statute, particularly one that is criminal in nature.

The inelegant drafting is only the first reproach. There are
several other respects in which s. 3(1) is badly done. Paragraph
(b) of the subsection extends its ambit even further by also
including substances that are merely represented as producing
a substantially similar "stimulant, depressant, or hallucino-
genic effect". It is immaterial that the represented substance
may, in fact, be completely innocuous. Accordingly, some
street entrepreneur who peddles tea leaves as producing a legal
"high" will discover that he is as guilty as if he had sold heroin.
We suggest that this is excessive.

Moreover, as previously noted in our comments on the
definition of "analogue", the uncertain scope of "substantially
similar" injects an undesirable degree of vagueness. Given the
provision's overbreadth, obscurity, and uncertainty - and the
very serious criminal consequences that may flow from it, we
expect that it would likely be challenged as contrary to the
fundamental principles of justice guaranteed by s. 7 of the
Charter.

Further, the method used in s. 3(1) to expand the ambit of
substances caught by the Act will create difficulties. As
previously indicated, the subsection provides that the substan-
ces included in Schs. I to III are "deemed to include" other
substantially similar substances. By virtue of the complex
scheme used in several other sections of the Act, the particular
schedule in which a substance is listed determines whether
dealing with that substance is an offence46 and can also affect

45 For example, s. 5(1) makes it an offence to possess a Sch. I or Sch. I substance. One
might reasonably check the lengthy, technical lists in the two schedules to ascertain the
ambit of the prohibition, little suspecting that an obscure definition provision substantially
expands the scope of the offence.

46 See, eg., P.S.C.A., s. 5, which applies only to Sch. I and Sch. II substances.

8-35 C.L.Q.
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the applicable sentence range.47 What schedule is the deemed
substance to be included in? There appears to be no way to
determine this critical issue, other than to make approximate
guesses as to which listed substance the deemed included
substance most resembles. This may be particularly difficult
when the substance has merely a represented, rather than an
actual, similar effect or when the represented and actual effects
differ. For example, how will the Act deal with a "pusher"
of stuff, in reality, alfalfa sprouts, who extols his wares as
having the "rush" of cocaine (Sch. I) and the hallucinogenic
effect of LSD (Sch. 11)?

Another area that demonstrates how poorly this provision
has been thought through is its relationship with the exemption
provision in s. 4. If s. 3(1) is taken at face value, it has the
effect of rendering the s. 4(c) exemption virtually useless. The
exemption in s. 4(c) provides:

4. This Act does not apply in respect of

(c) a substance as it is normally found in a food as that word
is defined in section 2 of the Food and Drugs Act, other than
a substance included in Schedule I, II, 111 or IV;...

Presumably, this provision is intended to exempt substances
such as caffeine, which has a stimulant effect when ingested.

Caffeine in its chemical form would not be exempt because
that is not "as it is normally found in a food". The non-
exemption of the chemical forms of such substances, although
relatively innocuous, may be deliberate. A more fundamental
difficulty with the exemption arises because s. 3(1) deems Schs.
I to Il to include such stimulants, etc. Accordingly, even when
a stimulant such as caffeine is in coffee, colas, chocolate bars,
etc., these foods would still not qualify under the exemption.
Since they are deemed by s. 3(1) to be included in Schs. I to
HI1 and the s. 4(c) exemption does not apply to "a substance
included in Schedule I, II, 11 or IV", this "deeming" results
in the s. 4(c) exemption being inapplicable. Can we expect
to see proprietors of coffee shops indicted for trafficking?

On the other hand, if our interpretation of the interrelation-

47 See, eg., P.S.C.A., ss. 5(3), 6(3) and 7(3).
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ship of ss. 3(1) and 4(c) is incorrect,48 the s. 4(c) exemption
could be overly broad. Paragraph (c) exempts from the Act
any substance normally found in "food" as defined in the
F.D.A.,49 unless that substance is included in Schs. I to IV.
This meaning of "food" is potentially very broad as it includes
"any article.., represented for use as food or drink.., and
any ingredient that may be mixed with food for any purpose
whatever" (emphasis added).50 Virtually any substance, "psy-
choactive" included, could come within this definition of food
and therefore be exempt from the P.S.C.A. Granted, the
exemption needs to be broad because the poorly worded
expansive definitions of "psychoactive substance" would oth-
erwise encompass too much. For example, coffee, cola and
other beverages containing caffeine, are intended for human
consumption and can "produce a stimulant ... effect" and are
therefore within the definition of "psychoactive substance".
However, this effort to limit the initially overbroad definition
negates the entire scheme. In effect, the expansive definitions
are jettisoned and prohibited substances are confined to those
set out in Schs. I to IV. This makes nonsense of the efforts
to expand the scope of the P.S.C.A.

P.S.C.A. Offences
The offences established in the P.S.C.A. are closely modelled

on those in the predecessor legislation. There are basically
seven categories of offence: (i) possession, (ii) seeking or
obtaining, (iii) trafficking, (iv) importing or exporting, (v)
producing; (vi) possession of proceeds, and (vii) laundering
proceeds.

48 Section 4(c) could be interpreted so that the non-exemption applies only to substances
actually listed in the schedules rather than those "deemed" to be included. Alternatively,
substances such as caffeine could be viewed as not "substantially similar" enough to a
scheduled substance to be caught by s. 3(t).

49 As previously noted (see the comments above on "psychoactive substance"), we find it
objectionable to force consultation of another Act in order to make any sense of this Act.
The P.S.C.A. itself should contain the necessary definition.

so See F.D.A. s. 2, definition "food".
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(1) Possession 51

Preserving the limitations of the existing law, this offence
applies only to the possession of Schs. I and II substances (the
approximate equivalents, respectively, of the substances cur-
rently covered in the schedule to the N.C.A. and Sch. H
("Restricted Drugs") of the F.D.A.). As in the N.C.A.52 and
the F.D.A.,53 the extended meaning ascribed to "possession"
by the Criminal Code54 is supposed to apply in the new Act.
We would prefer to see the definition reproduced in the
P.S.C.A. itself so that the Act could be self-sufficient. However,
the cross-reference to the Code is not as inconvenient as the
similar references to the F.D.A. Those involved in trials for
this offence will undoubtedly have a Criminal Code readily
available.

The drafter has been somewhat sloppy in this subsection.
Although "possession" is defined in s. 2, the word "possession"
is not used in this subsection in creating the offence. Unlike
the current equivalent offences in the N.C.A. and F.D.A.,55

the P.S.C.A. describes the offence as to "possess a substance"

rather than using the defined word "possession". While an
accused might argue that the undefined word "possess" would
have only its ordinary meaning, not the extended meaning
given to "possession", the Interpretation Act ascribes a cor-
responding meaning to other forms of a defined word.56

Nevertheless, it would be preferable to recast the subsection
using the defined word "possession".57 The French version
incidentally does not contain the same slip. It appropriately
uses the same word ("possession") in the definition section
and in creating the offence.

Arguably, the offence of simple possession may encompass

51 P.S.C.A., s. 5(1).
52S.2.
53 Ss. 38 and 46.
54 S. 4(3).
55 See N.C.A., s. 3(1) and F.D.A., s. 47(1).
56 R.S.C. 1985, c. 1-2 1, s. 33(3):

(3) Where a word is defined, other parts of speech and grammatical forms of the
same word have corresponding meanings.

57 The English versions of ss. 6(2) and 7(2) repeat the same awkward drafting style of using
the word "possess" instead of the defined word "possession".
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more than the equivalent offences in the present legislation
- and perhaps more than the drafter intended. Under current
legislation, possession is an offence only if the accused
possesses an actual illicit substance. This is in contrast to
trafficking, which expressly covers dealing with both an actual
illicit substance and a substance represented as such.5 8 The
P.S.C.A. seems to preserve this arrangement and similarly
states expressly that trafficking in a represented substance is
an offence.59 However, under s. 3(1)(b), as previously dis-
cussed, a substance in Schs. I to III is deemed to include any
substance "that is represented.., to produce [an] effect
substantially similar to... a substance included in Schedule
I, II or III". Accordingly, there will be a conviction of not only
the fraudulent trafficker who represents oregano as marijuana,
but possibly also of the customer who has possession of the
represented substance.

(2) Seeking or Obtaining6°

5(2) Except as authorized under the regulations, no person shall
seek or obtain
(a) a substance included in Schedule I or II, or
(b) an authorization or other means to obtain a substance

included in Schedule I or II

from a person entitled under the regulations to provide such a
substance.

This provision is in part a successor to the existing "double
doctoring" offence,61 but seems to include much more. On
the face of the provision, asking a doctor or a pharmacist,
for example, for cough medicine or an analgesic containing
codeine is an offence. Presumably, such legitimate requests
will be authorized by the regulations. The statute giveth and
the regulations taketh away. Instead of creating an offence
in this enigmatic fashion, why does the drafter not expressly
describe the conduct that is meant to be criminalized?

58 See N.C.A., s. 4(1); F.D.A., ss. 39(1) and 48(1).
59 P.S.C.A., s. 6(1).
60 P.S.C.A., s. 5(2).61 See N.C.A., s. 3.1, and F.D.A., s. 38.1.
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Under this provision, it will be an offence merely to ask
for a Sch. I or Sch. II substance (presumably, such requests
in a non-medical context will not be authorized by the
regulations). This is exceedingly broad and, in our opinion,
unwarranted. Subject to the regulations, undercover police
officers may be guilty of this offence if they continue to use
some of their present investigatory practices. The offence also
raises a possible issue as being an infringement 62 of freedom
of expression under s. 2(b) of the Charter.

The substances covered by the offence also seem somewhat
anomalous. The current "double doctoring" offence applies
to N.C.A. drugs and Sch. G ("Controlled Drugs") under the
F.D.A. While this proposed offence will continue to apply to
the former (P.S.C.A. Sch. I is the equivalent of the narcotics
schedule in the N.C.A.), it covers the equivalent to "Restricted
Drugs" instead of "Controlled Drugs". Although some drugs
(such as amphetamines) have been moved from Sch. G to Sch.
II and so are still covered, others (such as barbiturates) remain
in the P.S.C.A. classification (Sch. II) corresponding to Sch.
G. The omission from this offence of barbiturates, in particular,
seems odd.

(3) Trafficking63

This offence applies to Schs. I, II, and 1H1 substances. The
definition of "traffic" in s. 2 of the P.S.C.A. substantially
preserves the wide definition used in the N.C.A. Although the
P.S.C.A. definition of "traffic", unlike that in the N.C.A.,64 does
not include "manufacture", "give", and "distribute", these
activities are still covered in the P.S.C.A. Manufacturing is
dealt with in a separate provision (see "(5) Producing" below).
A new term, "provide", has been added to the P.S.C.A. "traffic"

62 Compare the challenges in respect of the Criminal Code, s. 213. The offence of

communicating for the purpose of prostitution was found to violate freedom of expression,
but the Charter breach was held to be justified under s. 1: see R. v. Skinner (1990), 56
C.C.C. (3d) 1, 77 C.R. (3d) 84, [1990] 1 S.C.R. 1235; K v. Stagnitta (1990), 56 C.C.C.
(3d) 17, [1990] 1 S.C.R. 1226, 108 A.R. 44, and Reference re: s& 193 and 195.](1)(c)
of the Criminal Code (1990), 56 C.C.C. (3d) 65, 77 C.R. (3d) 1, [1990] 1 S.C.R. 1123.

63 P.S.C.A., s. 6.
6 See N.C.A., s. 2, definition "traffic".
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definition and is expressly defined 65 to include "give". "Dis-
tribute" is included as part of the definition of "sell", 66 which
is retained in the definition of "traffic".

As we have indicated, we are opposed to the overbroad
definition of "traffic". Such a broad spectrum of behaviour
is encompassed within the concept of "trafficking" that there
are differences in kind, not merely of degree. The definition
sweeps within its ambit both commercial transactions and
behaviour that is more akin to possession and personal use.
If there is a legitimate purpose to criminalizing such activities
as passing a "joint" at a party, the conduct should not be
stigmatized as "trafficking", but be covered by some lesser
offence. Apart from preserving these excesses of the current
legislation, the P.S.C.A. provision broadens the relatively
narrow definition of "traffic" used in the F.D.A.67 Although
importing and exporting now in the F.D.A. definition are
dropped (these activities are covered elsewhere in the
P.S.C.A.), the P.S.C.A. adopts the N.C.A.'s broader definition,
which will apply to the substances formerly in the F.D.A. We
wonder whether this expansion was a deliberate policy choice,
or simply an inadvertent result of the P.S.C.A. consolidation.

The section also preserves the provision whereby what would
ordinarily be fraud is transformed into an extremely severe
offence punishable by life imprisonment. We refer to traffick-
ing in a substance represented as a Sch. I to JIl substance.
It is defensible to criminalize trafficking even in an innocuous
substance, given that people may then ingest the substance
because of the false representation. However, a separate
offence should focus on the harm involved in this behaviour,
rather than irrationally lumping it in with trafficking. The
problem is exacerbated by the sentencing scheme in the
P.S.C.A. whereby the identical behaviour of a pusher selling
parsley can be subject either to a maximum sentence of life
or three years depending on whether he happened to represent
the substance as a Sch. I or Sch. I1 drug.68

65 See P.S.C.A., s. 2(1).
6

6 Ibid.
67 Ss. 38 and 46.
68 See P.S.C.A., s. 6(1) and (3).
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Section 6(2) makes it an offence to possess a Sch. I to III
substance for the purpose of trafficking. This provision appears
merely to reproduce the present equivalent offence,69 but
formally drops the current legislation's "reverse onus" 70 - a
dead letter since R. v. Oakes.71

(4) Importing or Exporting 72

In respect of any substance in Schs. I to V, importing,
exporting, or possessing for the purpose of exporting is an
offence. Although these offences apply to a greater range of
substances under the P.S.C.A., the equivalent activities are
offences under current legislation. The N.C.A. has an express
provision prohibiting importing or exporting,73 whereas the
F.D.A. achieves the same result indirectly by defining "traffic"
to include the "export from or import into Canada".74

The P.S.C.A.'s express offence of possession for the purpose
of exporting may possibly be a slight expansion of the current
law. This conduct is clearly an offence under the F.D.A. where
it is encompassed within possession for the purpose of traf-
ficking. There might, however, be some question as to whether
it is currently covered under the N.C.A. That Act's importing
or exporting offence does not include possession for that
purpose. However, since "to traffic" in the N.C.A. includes
"to distribute" and "to send", possession for the purpose of
trafficking is likely broad enough to cover possession for the
purpose of exporting.

(5) Producing75

The offence of producing a Sch. I to III substance covers
conduct now included under trafficking (the current definition
of "traffic" includes "manufacture") 76 and the offence of

69 N.C.A., s. 4(2); F.D.A., ss. 39(2) and 48(2).
70 N.C.A., s. 8; F.D.A., ss. 40 and 49.
71(1986), 24 C.C.C. (3d) 321, 50 C.R. (3d) 1, [1986] 1 S.C.R. 103.
72 P.S.C.A., s. 7.
73 N.C.A., s. 5.
74 F.D.A., ss. 38 and 46.
75 P.S.C.A., s. 8.
76 N.C.A., s. 2; F.D.A., ss. 38 and 46.
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cultivation.77 "Produce" is defined broadly to encompass
obtaining a psychoactive substance 78

... by any method or process including
(a) manufacturing, synthesizing or using any means of altering the

chemical or physical properties of the substance, or
(b) cultivating, propagating or harvesting ....

The definition goes a little far in its theoretical potential. For
example, users who smoke marijuana or dissolve a powdered
drug in water for injection have "alter[ed] the ...physical
properties of the substance". Thus, situations that would
ordinarily result in simple possession offences could be trans-
formed into this more serious offence.79

An aspect of the offence that strikes us as odd is that it
does not apply to Sch. IV or V substances. While importing
or exporting these substances (or even possessing them for
export) is a fairly serious offence, it seems that one can
manufacture them with impunity for domestic consumption.
We fail to see the rationale behind prohibiting importation but
allowing local production.

(6) Possession of Proceeds 80

This provision makes it an offence to possess property, or
the proceeds of property, knowing that it was obtained as a
result of any of the offences in this Part except simple
possession. The accused need not be the person who committed
the original offence, nor must that offence have been com-
mitted in Canada. This offence is virtually identical to the
provision currently in both the N.C.A. and F.D.A. 81

(7) Laundering Proceeds 82

This is the offence commonly known as "money launder-
77 N.C.A., s. 6.
78 P.S.C.A., s. 2(1), definition "produce".
79 Compare, e.g., possession of a Sch. I substance, which carries a maximum of seven years'

imprisonment (P.S.C.A., s. 5(3)(a)(i)), to production of a Sch. I substance (other than
cannabis), which has a maximum of life (P.S.C.A., s. 8(2)(a)).8 0 P.S.C.A., s. 9.

81 N.C.A., s. 19.1; F.D.A., ss. 44.2 and 50.2.
82 P.S.C.A., s. 10.
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ing". In brief, it makes it an offence to deal with proceeds,
intending to conceal or convert them, knowing that the
proceeds were derived from any illicit substance offence
(except simple possession), even if the offence was committed
outside Canada. The provision is redundant as it duplicates
the offence in the Criminal Code,83 which already covers the
same substance offences. 84 The provision replicates the similar
offence currently in both drug acts, 85 except that the proposed
P.S.C.A. version also applies to the "seeking or obtaining"
offence (see above), the successor to the offence of "prescrip-
tion shopping" ("double doctoring"). That offence, along with
simple possession, is exempt under the present versions of this
offence.

The original addition of this offence to the Code and the
drug Acts appears to have been inspired by the United States
Racketeer Influenced and Corrupt Organization Act 86 (R.I.C.O.)
and the Continuing Criminal Enterprise Act 87 (C.C.E.). As there
is essentially nothing new in the P.S.C.A. version, we will not
comment further on this offence nor repeat the American
criticisms concerning the costs, delays and constitutional
problems generated by R.I.C.O. and C.C.E. prosecutions. In
passing, however, we point out that the opportunity presented
by the new P.S.C.A. legislation might have been used to resolve
the ambiguity in the word "convert". When the proposed
section, like its predecessors, speaks of the "intent to conceal
or convert" proceeds, it presumably means "convert" in the
sense of "transform" rather than in the legal sense of wrong-
fully assuming property rights.88

Enforcement

The provisions of Part II (Enforcement) are largely modelled
on - and in many instances copied directly from - current
legislation. Although we will not review these provisions in

83 Criminal Code, s. 462.31.
84 P.S.C.A., s. 66, makes the appropriate consequential amendments to the Code provisions.
85 N.C.A., s. 19.2; F.D.A., s. 44.3 and s. 50.3.
86 18 U.S.C. ch. 96 (1982).
87 21 U.S.C. §848 (1976).
88 See instances of the latter usage in, e.g., Criminal Code, ss. 322, 329(2), 331.
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detail, we comment on a few items that are of particular
interest.

Recognizing the effect of various successful Charter-based
challenges, the P.S.C.A. will no longer authorize warrantless
searches (except in exigent circumstances). 89 However, s. 12(5)
empowers officers executing a warrant to search, randomly,
persons found in the place named in the warrant. We submit
that such searches will likely contravene s. 8 of the Charter,90

unless there are reasonable grounds to believe that the searched
person has a psychoactive substance. We expect that the courts
will read in this requirement, but it would be preferable to
include it in the subsection.

Section 13 empowers peace officers exercising their search
and seizure powers under the Act to "use as much force as
is necessary in the circumstances". We would prefer to see
the authorization to use force expressly limited to as much
force "as is reasonably necessary in the circumstances". As
well, it would be advisable to afford greater protection to peace
officers by stipulating the permissible degree of force as being
as much force "as the officer reasonably believes to be
necessary". Although the existing wording would likely be
interpreted as meaning the same thing as our suggested
amended wording, it is preferable not to have to rely on a
court's interpretation.

Sections 15 to 21 provide for the forfeiture of "offence-
related property" and represent some substantial changes from
the existing law. Under current legislation, there is, on con-
viction, a forfeiture of the drugs, any money used to buy those
drugs, and - in respect of narcotics only - any drug-related
apparatus used in the offence. 91 In addition, if the conviction
is for trafficking or importing/exporting under the N.C.A., any
conveyance that has been used in the offence may be forfe-
ited.92

The P.S.C.A.'s forfeiture provisions are far broader in most

89 See P.S.C., s. 12(7).
90 See, e.g., R. v. DeBot(1989), 52 C.C.C. (3d) 193, 73 C.R. (3d) 129, [198912 S.C.R. 1140.
91 N.C.A., s. 16(1); F.D.A., ss. 44 and 51.
92 N.C.A., s. 16(2).
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respects. With the exception of simple possession,93 they are
triggered by all the offences in Part I (see above) in respect
of any of the substances covered by the Act. Any "offence-
related property" is subject to forfeiture and the potential scope
of this term is immense and seemingly more extensive than
is rationally needed. The Act defines this term as9 4

... any property, within or outside Canada,

(a) by means of or in respect of which a [relevant drug offence]
is committed,

(b) that is used in any manner in connection with the commission
of a [relevant drug offence], or

(c) that is intended for use for the purpose of committing a [relevant
drug offence],

Under this definition, "offence-related property" would
encompass a car or boat in which someone shared a marijuana
cigarette with a friend. The phrase "used in any manner in
connection with the commission" of the offence could cover
an offender's furniture (e.g., a table and chair used in preparing
drug packets, a sofa where a pusher sat with a customer, etc.)
and conceivably even the offender's clothing. Indeed, an
overzealous prosecutor might well press the boundaries of the
definition to extend to virtually everything the offender owns.

Apart from an in rem forfeiture proceeding when an accused
has died or absconded,95 forfeiture seems to apply only "where
a person is convicted".96 This is misleading. Section 3(3)
extends the forfeiture provisions of the P.S.C.A. to those
granted a discharge. We have reservations about the wisdom
of this policy. Given the broad scope of "offence-related
property" and the mandatory forfeiture that a court must order
under s. 15, it is unnecessarily punitive to extend forfeiture
to those lesser offenders that a court has concluded are
deserving of a discharge.

Moreover, this provision is another example of the Act's

93 See the definition of "designated substance offence" in P.S.C.A., s. 2(1).
94 See, P.S.C.A., s. 2(1), definition "offence-related property". Note that the definition

specifically excludes a "psychoactive substance" and "real property".
95 P.S.C.A., s. 16.
96 P.S.C.A., s. 15(1).
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penchant for being cryptic. Rather than burying this extension
of forfeiture in the definition/interpretation sections, the
relevant forfeiture sections themselves should clearly specify
that they apply both to those convicted and those granted a
discharge. It is unnecessarily obscure to word the section so
that it applies to a person "convicted" of an offence, but then
define that phrase elsewhere so that it includes a person who
is discharged. This significant change should not be concealed
in that fashion. It would be clearer, and hence better drafting,
simply to include both possibilities expressly in the forfeiture
sections.

Once an accused has been found guilty of a relevant
substance offence and the Attorney-General applies for for-
feiture, there are two separate forfeiture routes available. If
the court is satisfied on the balance of probabilities that any
property is "offence-related property" and that the offence was
committed "in relation to that property", the court must order
the property forfeited. Alternatively, if it cannot be established
that the offence was committed in relation to the property,
but the court is satisfied beyond a reasonable doubt that the
property is nevertheless "offence-related property", the court
may make a forfeiture order.

We have previously expressed our objections to the overly
broad scope of "offence-related property". This is especially
a concern since forfeiture will apply to far more than the
proceeds of crime. Apart from these policy objections, we have
great difficulty in trying to decipher one of the key elements
in this section. "Offence-related property" is subject to man-
datory forfeiture only if the offence was "committed in relation
to that property". What is meant by an offence "committed
in relation to that property"? A similar construction occurs
in subsecs. 462.37(1) and (2) of the Criminal Code, which may
likely have been the models for P.S.C.A. s. 15(1) and (2). The
important difference, however, is that the Code provisions
expressly relate to the "proceeds of crime". It makes some
sense in connection with "proceeds" to speak of an offence
"committed in relation to that property". The P.S.C.A., how-
ever, defines "offence-related property" primarily to mean
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property used in the commission of an offence. 97 It is per-
plexing to envision how an offence is in relation to the property
used to commit it. An example will illustrate the difficulty
of applying the wording used in s. 15.

Assume that the offender was trafficking in heroin and that
the police- have seized drugs, cash, scales, and a vehicle that
the offender used to make deliveries. Which, if any, of these
items would be subject to forfeiture under s. 15? One might
think that the heroin itself would obviously be the property
in relation to which the offence was committed. However, the
drugs are not forfeitable 98 under s. 15 because the definition
of "offence-related property" excludes a "psychoactive sub-
stance".99 Possibly, the money derived from the sale of the
drugs might also qualify as property in relation to which the
offence was committed. Again, however, the definition of
"offence- related property" precludes that interpretation.
Money obtained by the offence is not quite the same thing
as money used to commit the offence. Moreover, the forfeiture
of the offence proceeds is covered by s. 22. The scales and
the automobile clearly qualify as "offence-related property".
It is nonsensical, however, to attempt to view the trafficking
as "committed in relation" to the scales or the car. They were
used to commit the offence, but the offence was not "com-
mitted in relation" to them. In that context, the phrase is vague
and ultimately baffling.

The French version more sensibly speaks of property
"connected to the commission of the offence" ("lis A la
perp6tration de cette infraction"). If the section is to have any
utility, the English should, at minimum, be revised so that it
is comprehensible and can be applied. Section 16(2) uses the
same nonsense phrase in English - and this time, strangely,
so does the French ("a 6t6 commise en rapport avec ces biens").
These both should also be revised.

97 See P.S.C.A., s. 2(1).
98 The disposal of seized psychoactive substances is covered in Part III of the Act.

99 See P.S.C.A., s. 2(1).
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Miscellaneous

There are two further drafting frailties that deserve some
brief comment. First, despite the Act's lavish definition section,
a number of provisions100 use the undefined terms "conspir-
acy", "attempt", "party", "accessory after the fact" and
"counselling". Presumably, these terms are meant to have the
same meanings as they have in the Criminal Code, rather than
their somewhat different meanings at common law. Although
the Interpretation Act makes the Criminal Code provisions
relating to indictable and summary offences applicable to
offences created by other Acts,' 0' it is doubtful whether this
encompasses substantive offence definitions in addition to
procedural matters. 10 2 Under the ordinary rules of statutory
construction, these terms, unless specified otherwise, 103 would
be interpreted according to the common law. They should
either be defined in the P.S.C.A. or cross-referenced to the
Code.

Second, s. 48 provides that a copy of any document filed
with a variety of government bodies or any statement from
their records is admissible in a prosecution as proof of the
facts contained in the document or statement. This section
is bungled. Its purpose seems to be to make copies of
documents admissible in lieu of the originals; ie., merely to
get around the "Best Evidence Rule". 104 However, that is not
what the section does. Rather, the section as worded obliterates
the more important and fundamental hearsay rule. We would
expect that the section in its present form would be found to
breach s. 7 of the Charter.

As worded at present, this provision will certainly make

100 See, e.g., s. 2 ("designated substance offence") ss. 3(2), 9(1)(c), and 10(1)(c).
101 The Interpretation Act, s. 34(2).
102 The P.S.C.A. itself seems to recognize a distinction between its own provisions and the

attempt, etc., provisions of the Criminal Code, implying that the latter offences are not
covered in the P.S.C.A. itself Section 47, for example, explicitly refers to offences "under
this Act" or under Criminal Code ss. 463 (attempts, accessories), 464 (counselling offence
not committed) or 465 (conspiracy).

103 Compare the court's problem in interpreting the undefined term "burglary" in R. v. Popovic
and Askov (1975), 25 C.C.C. (2d) 161, 32 C.R.N.S. 54, [1976] 2 S.C.R. 308.

t04 This principle requires that the contents of a document be proved (if possible) by the
original document, rather than by a copy or some other form of secondary evidence:
see, e.g., Garton v. Hunter, [1969] 1 All E.R. 451 (C.A.) at p. 453.
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prosecutions inordinately easy for the Crown. There would be
no need to call witnesses or present conventional evidence.
The prosecutor could merely enter copies of documents from
police files, or statements from the Crown's own records. "Your
Honour, Exhibit A is a statement from the police that the
accused had possession of 2 kilos of cocaine. Under section
48, that is proof of the facts in the statement."

We assume that this result was not intended and is simply
a drafting error. Certainly, the section needs to be re-drafted.
If the intention was not simply to make copies admissible,
but rather to create some limited form of hearsay exception
for certain types of documents, the drafter might usefully
consult s. 30 of the Canada Evidence Act'0 5 (C.E.A.) as a model.
In fact, given the existence of the C.E.A. provision, there may
be no need for a provision in the P.S.C.A.

Conclusion
As is apparent from the above, we are not favourably

impressed by the proposed Psychoactive Substance Control Act.
The Act demonstrates little in the way of profound policy
consideration and still less in terms of fundamental reform.
Although there is minor mitigation in the treatment of cannabis,
this will have little practical effect as current sentencing patterns
already reflect this leniency. Several other changes merely
recognize the effects of court rulings. The substantive changes
that the Act does achieve are attempts to broaden the scope
of the drug law. These efforts appear to be superficially thought
through and are flawed in execution. Even if the Act's goal were
only to consolidate the drug law, it does not accomplish that
limited objective with much success. On the whole, the Act is
poorly drafted and, apart from several outright errors, is
unnecessarily complex and generally difficult to comprehend.
We believe that the proposed Act is a backward step in the
development of Canadian drug law.

105 R.S.C. 1985, c. C-5.

[Vol. 35

HeinOnline  -- 35 Crim. L.Q. 240 1992-1993




